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 P-R-O-C-E-E-D-I-N-G-S 

 9:53 a.m. 

  CHAIRPERSON GRIFFIS:  Good morning, ladies 

and gentlemen, let me call to order the Public Meeting 

of April 5, 2005 of the Board of Zoning Adjustment of 

the District of Columbia.  My name is Geoff Griffis, 

Chairperson.  Joining me today is Vice Chair, Ms. 

Miller, and Mr. Etherly.  Representing the Zoning 

Commission with us is Mr. Parsons on case this morning 

for our decision and representing the National Capital 

Planning Commission is Mr. Mann. 

  Copies of today's agenda are available for 

you.  They are located on the wall where you entered 

into the hearing room.  Please, pick it up and you can 

see I will update you on actually our chronology for 

decisions this morning, once I get through these brief 

opening remarks. 

  Please, be advised at this point in our 

Public Meeting we do not have any additional testimony 

presented.  This is the opportunity for the Board to 

deliberate in public and decide in public cases that 

have already and previously been heard.  I will let 

you all know, as you may well have understood going 

through the Public Hearing already, that all 

proceedings before the Board are recorded.  They are 
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recorded in two fashions. 

  Most important, of course, is the Court 

Reporter, sitting on the floor to my right, is 

creating the official transcript.  We are also being 

broadcast live on the Office of Zoning's website.  So 

attendant to that, of course, we ask that people turn 

off cell phones and beepers so we don't have a 

disruption of the transmission of our proceedings. 

  With that, let me say a very good morning 

to Ms. Bailey, on my far right, with the Office of 

Zoning, Mr. Moy, closer to me on the right.  Mr. Moy 

and Ms. Bailey, good morning.  And are there any 

preliminary matters for us to review, at this time? 

  MR. MOY:  Good morning, Mr. Chairman, 

Members of the Board.  There are preliminary matters, 

but I think it be appropriate to handle it on a case-

by-case basis. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  In that case, let's call the first case for 

decision of the morning.  Actually, let me just update 

what I anticipate doing is calling Application 17276, 

which is the Phillips Park, LLC application, that 

would be the first of the morning for our decision.  

We will take a short break after that and then resume 

going into 17134, which is V. Jerome Walker, 16601, 
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which would be the NJA Development Partners Motion to 

Modify and then finally 16566 of the Georgetown 

Remand, all of which will be done prior to our lunch 

break.  Mr. Moy? 

  MR. MOY:  Thank you, Mr. Chairman.  The 

first case for decision is Application No. 17276 of 

Phillips Park, LLC, for a special exception to allow 

theoretical lots for 35 single-family detached 

dwellings.  The project also includes 13 single-family 

detached dwellings as a matter-of-right, under section 

2516 in the R-1-A District at premises 2101 Foxhall 

Road, N.W., Square 1346, Lot 822. 

  On March 8, 2005, the Board completed 

public testimony on the application and scheduled its 

decision on April 5, 2005.  The Board requested the 

following post-hearing documents.  First, findings of 

fact, conclusions of law, and those documents have 

been submitted by the Friends of Whitehaven, the 

applicant and Ms. Sandra Hardy, a party in the case, 

and those are identified in your case folders as 

Exhibit 59, 60 and 61. 

  I'm just going to go over the highlights, 

Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MR. MOY:  We also have as preliminary 
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matters a motion to strike submissions of the Friends 

of Whitehaven submitted by the applicant, which is 

identified in your case folders as Exhibit 63.  Also, 

a motion for a response to the applicant's motion to 

strike from the Friends of Whitehaven, that's in your 

case folders as Exhibit 65.  A motion to strike 

submission of Ann Haas of Single Member District 3D-09 

from the applicant, which is dated April 4th, and it is 

identified as Exhibit 66. 

  And because of those motions, I also want 

to highlight two filings.  Exhibit 62, which is 

submitted by the Friends of Whitehaven, which is a one 

page addendum clarification, as I said before, Exhibit 

62, and also Exhibit 57, which is a declaration filed, 

a supplementary submission, on behalf of Friends of 

Whitehaven from Ann Haas, ANC-3D-09, as I said before, 

Exhibit 57.  And that completes the staff's briefing, 

Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much, Mr. Moy.  Board Members, let's take up, 

first of all, the motion to strike the submission as 

has been outlined by Mr. Moy.  I'll hear opinions from 

the Board.  It would be my opinion that we uphold the 

motion and strike Exhibit 62, which is intended for 

clarification and also No. 57 in terms of the 
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reference to extra record material of proposed 

findings of fact.  I would suggest that we use our 

discretion in looking at that and not include in our 

deliberation anything that is of new information, but 

take into the record portions of Exhibit 59 that go to 

enumerating the findings of fact. 

  I think that it would have been 

appropriate if there was additional information that 

participants in the case wanted to put into the record 

that they could have brought a motion to reopen the 

record and the Board could have then taken that.  

Having this be presented in this fashion is not 

actually, I find, an appropriate way to provide 

additional information for the Board. 

  But let me open it up to any others.  Ms. 

Miller? 

  VICE CHAIR MILLER:  I just would concur 

with what you have said. 

  CHAIRPERSON GRIFFIS:  Any objection? 

  ALL:  No, no objection. 

  CHAIRPERSON GRIFFIS:  Not noting any 

objection, let's continue on in a consensus of the 

Board then and uphold the motion as it has been 

discussed.  And let's go to substance of the case 

then, if there's nothing further for preliminary 
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matters.  Mr. Moy, are you aware of any others? 

  MR. MOY:  No. 

  MS. GLAZER:  Mr. Chair, I'm sorry to 

interrupt, but there is also Exhibit 66, a second 

motion to strike by the applicant to strike the 

materials submitted by Ann Haas of the ANC. 

  CHAIRPERSON GRIFFIS:  A second motion to 

strike, right. 

  MR. MOY:  That was the file, Mr. Chair, 

that you received this morning, because it arrived 

yesterday. 

  CHAIRPERSON GRIFFIS:  Indeed.  Okay.  

Comments from the Board?  This was somewhat redundant, 

the information, in the submission in terms of the 

declaration of Julie Moore, but also the ANC 

information.  Is that correct?  Is that everyone's 

understanding?  And this is referencing then Exhibit 

58, Mr. Moy, Board Members?  Is that your 

understanding? 

  MR. MOY:  I believe it would be 

referencing 57, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  That sounds good to 

me.  Comments? 

  BOARD MEMBER MANN:  I would actually be in 

favor of upholding this motion to strike for similar 
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reasons that you just stated on the last one. 

  BOARD MEMBER ETHERLY:  I would agree, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Any objections?  

Let's move ahead then to the Board's consensus of 

upholding the motion to strike submission by Ann Haas 

as stated in Exhibit 66.  Okay.  Let's get to the 

substance then, if we are prepared.  Mr. Moy, is there 

anything else, preliminary matters, for the Board? 

  MR. MOY:  No, I believe that completes 

that portion of the case. 

  CHAIRPERSON GRIFFIS:  Very well.  That 

being stated, let's move ahead to the application.  

Clearly, our record is full on this and it is for the 

special exception to allow theoretical lots under 

2516.  Really, let me just summarize overall the large 

issues that I think were prevalent in reviewing this 

special exception.  We went into storm water 

management which included the issues of wetlands and 

the treatment, preservation of such.  The density, be 

it the lot sizes and all. 

  So the number of houses and then the 

placement of it, the density of the lot and how it was 

actually proposed to be subdivided.  We looked at the 

landscaping of the overall lot and how it would 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 10

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

facilitate the differing adjacencies, be it the 

residential, be it the parks and also the roadways.  

We looked at the traffic, the impacts of traffic, also 

the ingress and egress and the travel through the lot 

itself. 

  As we look at all those, I think that our 

deliberation and any conditions that would be proposed 

will relate directly to those aspects.  Let me open it 

up to beginning discussions by anyone that would like 

to take it on.  I think we have probably slipped decaf 

into the coffee pot back there this morning.  Very 

well.  I'll start it off. 

  We have had an awful lot of consideration. 

 Let's start with, first of all, the applicant's case 

and their presentation.  They did provide expert 

witnesses in architecture, in design, in engineering, 

in traffic.  I think we can talk briefly about those 

and summarize.  The Office of Planning's report was 

extensive and also was supplemented overall and they 

have reviewed the modification site plans.  The plans 

were modified several times in order to incorporate 

the differing issues, be it the surrounding neighbors. 

  Also, the Office of Planning, Department 

of Transportation also presented their report.  The 

critical aspect of discussion of the application and 
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that which the DDOT addressed was the traffic light 

and where that traffic signal might be.  And DDOT was 

in support of an on-demand traffic light at the 

entrance of the new development.  And we will perhaps 

talk briefly about the proposed siting of that 

entrance on Foxhall Road. 

  We did have reports from the Metropolitan 

Police, the DHCD, parks and recreation and, of course, 

the National Park Service, as represented by Mr. David 

Murphy, who presented his concerns regarding storm 

water management and how it might impact the adjacent 

Park Service or the park lands. 

  We had parties in opposition.  What was 

interesting is the FOW, which applied originally as 

you recall for party status both for and against the 

application.  It was clear that they had very specific 

concerns and wanted to participate in order to make 

sure that those concerns were addressed.  And I think 

a lot of their concerns fell into making sure that 

there was not a detrimental impact on the park area 

around the site, but also in terms of how it would be 

impacted with their residences, meaning the traffic, 

the traffic flow and also the scale, density and 

placement of the houses. 

  I think overall on the site which is 
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upwards of 16 acres, if I recall correctly, one 

interesting aspect of the subdivision that's being 

proposed are the lot sizes.  The lot sizes are 

substantial.  They are far above that which is 

required by the Zoning Regulations in the Zone 

District of which this is located. 

  Clearly, in 2516, we look to very specific 

aspects of numerous principal structures on a single 

lot, but also the fact that this subdivision would be 

in compliance with the regulations.  This is as 

proposed from the lot sizes above that, which is 

required, as I have stated. 

  Another interesting aspect of that in 

terms of the sizement and the adjacency of the Park 

Service, I think we should touch upon, is the 

setbacks.  Now, 2516 goes specifically into aspects of 

setback and the front of buildings on the street way 

that is created, that they should be setback a certain 

amount, that there are open yards that are required 

and should be maintained.  Well, it appears from the 

plans that are submitted in this application, in my 

understanding, that this has gone above and beyond in 

certain areas in distinction in terms of the proximity 

to the park land setting back a no-build area that 

would provide for the buffer. 
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  Also, one of the aspects of the division 

or the differentiation from this property to the Park 

Service was the request by the participants to set-up 

some sort of fence.  The applicant has proposed to 

condition that it would do something of that nature 

when that portion was developed. 

  We also have the request for the time 

period of construction.  This is to be phased in as it 

has been described over a 10 year period.  We need to 

talk specifically about that time period.  And also, 

it has been proposed and it was somewhat of an  

integral aspect of the application in looking at the 

overall subdivision of how this would be constructed 

and the phasing of that construction and the portions 

of the site that would be impacted from the beginning 

through that period of full development. 

  We also have the Architectural Design 

Review Committee that was to be set-up and also the 

outlying of specific architectural design aspects that 

were proposed by the applicant in the development of 

this project.  I can continue, but let me give others 

opportunities to touch on any of those or all of those 

issues as we move forward. 

  VICE CHAIR MILLER:  I just want to say, in 

general, I was impressed with the comprehensive 
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approach taken by this applicant with respect to, in 

particular, the architects and the Architectural 

Review Committee that they have.  I think they took a 

lot of care in making sure that this development sits 

within the neighborhood that its in.  I was impressed 

with their system of having a peer review system built 

in and their arborous concern about the trees, which 

were a big issue in this case. 

  They are working with DDOT and they are 

working with the ANC and their neighbors.  We were 

going to get to the specific issues as we go along.  I 

think it's unfortunate that the community and the 

applicant, however, never came to an agreement on 

their Construction Management Plan, but we can get to 

that later down the road. 

  BOARD MEMBER MANN:  I would just add on to 

those comments to say that, you know, there was a lot 

of information presented and a lot of very strong 

opinions in this case that first made it seem to me 

terribly difficult to decide.  But when you apply the 

provisions of 2516, to me, it actually becomes much 

simpler, because the issues that you just identified 

really are kind of nuance things that should be taken 

care of, in my mind, through conditions. 

  So applying 2516 seems relatively 
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straightforward in this case, and all those issues, 

otherwise, need to be addressed, I think, through the 

conditions or not. 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Parsons? 

  COMMISSIONER PARSONS:  Mr. Chairman, I 

concur with many of the remarks made already.  I think 

the data provided to us to assist us in making this 

decision has been precedent setting, actually, that 

hopefully we can use as a model for other subdivisions 

of this size.  There happens to be one or two coming 

along on this Foxhall Road. 

  But I was reflecting back on the record 

over the weekend and realized how far we have come in 

protecting the park lands with the setbacks and so 

forth that didn't exist in the original application.  

So I'm encouraged by that.  I have some additional 

conditions I would like to talk about as we go through 

this, but I think this has set a new standard for us 

and a welcome one at that. 

  CHAIRPERSON GRIFFIS:  Excellent.  Others? 

 Mr. Mann, you brought up 2516 and walking through it 

it seems to be very straightforward, the issues that 

we are to look at and whether they meet that test or 

not.  In your view of 2516.4, 1, 2, 3 are kind of 

procedural, but .4, "The number of principal buildings 
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permitted by this section will not be limited provided 

the applicant for a permit to build submits 

satisfactory evidence that all requirements of this 

chapter as in use, height, bulk, etcetera, are met." 

  Do you find that it has met that test? 

  BOARD MEMBER MANN:  I do.  I think that 

the question actually came down to not those issues in 

2516.4, but other more sort of emotional or uncertain 

cases scientific based on like use as a wetlands, but 

nothing that conflicts with 2516.4. 

  CHAIRPERSON GRIFFIS:  Okay.  So you find 

it is in compliance with .4, in terms of lot 

occupancy, that they were actually -- and it's 

interesting that we didn't have a lot of discussion in 

the hearing, but certainly in the proposed finding and 

conditions, they look at incorporating a different lot 

occupancy, depending on different aspects of size of 

the structure.  And that seems to be an interesting 

gradation, but I think for our purposes, I'll hear 

from others.  But for our purposes, it's pretty clear 

that they meet the requirements of 16.4, in terms of 

lot occupancy and the others that are proposed through 

their design aspects. 

  .5, then, Mr. Mann, in principle of having 

no street corners as determined by dividing 
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subdivision lot building site.  The front of the 

building should be the decided, first of all, as just 

located? 

  BOARD MEMBER MANN:  Yes, that one is fine. 

  CHAIRPERSON GRIFFIS:  You don't find 

anything that they have indicated or in (b) the open 

space to the front of the entrance shall be required 

to be equivalent to either that or the required rear 

yard of the Zoned District? 

  BOARD MEMBER MANN:  Well, no, that one I 

think is where they meet the minimum standard and then 

go beyond minimums.  They are probably going down 

minimums that I think can be strictly enforced through 

conditions.  Is that the point?  Excuse me, is that 

the portion that would be similar to the increased -- 

does this correlate to the conditions where we would 

want to increase setbacks? 

  CHAIRPERSON GRIFFIS:  No, I don't think so 

actually. 

  BOARD MEMBER MANN:  Okay. 

  CHAIRPERSON GRIFFIS:  It goes to the rear 

yard.  I didn't see any evidence that it did not meet 

the standard of 16.5(b).  And really what it is 

looking at is if you are building these private roads, 

essentially, is what it's coming down to as you access 
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these things.  The point is that you want them to have 

a setback of a frontage, so that it wasn't so -- I 

would imagine it doesn't just get so crammed in on 

these small little roads that it sets it off a little 

bit, and that's where the difference between a front 

yard and a rear yard or the comparison is being 

required. 

  But I think the site plan that we have 

shows that that can be met specifically with, I think, 

Mr. Parsons was the Board Member that really pushed 

them to show us well, where is the building footprint 

actually going to be able to set on these sites.  And 

once you start looking at that, it was pretty clear 

that they do meet that requirement.  And also (c) in 

terms of a rear yard requirement, that's where we're 

going into more the aspect of -- 

  BOARD MEMBER MANN:  Yes, that's where the 

more stringent -- 

  CHAIRPERSON GRIFFIS:  -- going beyond that 

which is required.  Okay. 

  VICE CHAIR MILLER:  I just want to note.  

I think the issue is there is no question that they 

have met those requirements and then they have gone 

beyond in order to mitigate against impacts on the 

park land and other concerns. 
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  CHAIRPERSON GRIFFIS:  Okay.   

  VICE CHAIR MILLER:  So, at this point, if 

we're looking at the regulations, I think it's clear 

that they have met it. 

  CHAIRPERSON GRIFFIS:  How about 2516.6 

then?  "In providing that net density, the Board would 

require at least the following:  The area of the land 

 that forms a covenanted means of egress and the 

ingress and egress shall be included in the area of 

the theoretical lot."  Is there anything of point in 

2516.6 that the Board finds that they have not met or 

is it pretty clear that they have met and does it 

raise any specifics of this case that you would like 

to discuss? 

  We're all set with that one then.  I would 

agree with the silence of the Board that they do meet 

that requirement in .6.  Going to .7 then, the Height 

of Buildings Act. 

  BOARD MEMBER MANN:  No concern. 

  CHAIRPERSON GRIFFIS:  Indeed.  I don't 

think there was any evidence that this didn't meet the 

requirement, and that the proposed development would 

comply with the height requirements of the Zoned 

District.  Let's go to 2516.8 then, "This applies to 

the buildings erected under the terms and conditions 
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of 410 relating to a group of one-family dwellings, 

flats and apartment houses or that are combined with 

such buildings." 

  2516.9, one of these is going to catch 

somebody's attention soon.  2516.9 reads that "A 

proposed development shall comply with the substantive 

provisions of this title and shall not likely have an 

adverse effect on the present character and future 

development of the neighborhood." 

  VICE CHAIR MILLER:  Well, I would just 

note that I was speaking to that before that I think 

that their architectural team made a great effort, I 

think a successful effort at designing a development 

that fits within the neighborhood.  And I thought they 

put in a lot of evidence on that and that it was very 

convincing. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, let's 

go to some of those specific pieces and present 

character.  First of all, one of the aspects that we 

always hear about is parking.  Each of these has been 

evidence that the proposed plan would provide for at 

least one parking space for each of the residents.  

Now, what's interesting in the proposed condition, I 

believe it was, and let's get to this that each would 

be provided two parking spaces, but there is some 
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discrepancy of whether that's in the driveway, in my 

mind anyway discrepancy whether it is in the driveway 

or how that is actually accommodated, but we can get 

to that.  That's a big piece to it. 

  Storm water management, anyone want to 

touch that, discuss it, the density, the traffic, any 

of the other larger issues? 

  VICE CHAIR MILLER:  Well, I just want to 

address the sides and the lot occupancy.  I think that 

that was fashioned to the neighborhood.  And I think 

we raised the question about well, what if they 

combined lots, then how was that going to affect the 

size of the houses, etcetera, and maybe we can discuss 

that further.  But I think that in the applicant's 

proposed order, their No. 19 goes to ways in which 

they were reducing lot occupancy when there was 

certain combinations. 

  I think they were trying to address that 

creatively and they are going to continue to have an 

Architectural Committee with standards to make sure 

that these standards are enforced. 

  CHAIRPERSON GRIFFIS:  Good.  Yes, I wasn't 

so persuaded or maybe I just didn't understand what 

the detrimental impact is if someone bought three 

lots.  I mean, you know, it seemed like we came after 
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this more from the density perspective of not wanting 

so many.  I mean, if someone was to buy three and do a 

little bigger of a house, then you get a little bit 

more variety.  I wasn't sure why that was such an 

issue that was raised up to a condition.  But I'll 

hear others opinions on it. 

  I mean, I don't think that we are looking 

at overcrowding a single lot in a large, large 

building, but rather combining something seems to 

start to maintain more open space, less density, less, 

you know, requirements of parking and such.  Yes, Ms. 

Miller? 

  VICE CHAIR MILLER:  I think the concern 

was this McMansion fear. 

  CHAIRPERSON GRIFFIS:  Yes, but what's a 

McMansion? 

  VICE CHAIR MILLER:  That, you know, they 

have more lots, they could build a much more massive 

house and I think -- 

  CHAIRPERSON GRIFFIS:  How could it be 

massive if you have a larger piece of land? 

  VICE CHAIR MILLER:  Well, I think that 

they controlled this by implementing the restrictions, 

limitations on the lot occupancy. 

  CHAIRPERSON GRIFFIS:  Gotcha.  See, I 
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think it's tragic that the mansion that was there, 

call it Mc or not, is gone and it ought to be on 16 or 

20 acres.  I would live there.  But nonetheless, let's 

move ahead.  So the density, well, I think your point 

is, and I think it's an excellent one, is that there 

has been thought out all the different options of 

iterations and also how that impacts into the 

architectural design, but also in terms of the 

subdivision and more of the massing design of the 

overall project.  So I think that is well said. 

  Okay.  Others?  Is there issue regarding 

the on-demand traffic light?  The site blinds, the 

placement of the entrance? 

  BOARD MEMBER MANN:  It might not have, in 

my mind, been as ideally suited as I would have 

personally liked to have seen it, but I don't think 

that we have any evidence that would point to the fact 

that it is not being adequately located.  And I think 

we heard from DDOT that it was going to be just fine, 

that it was going to work fine. 

  CHAIRPERSON GRIFFIS:  Good.  Well said.  I 

think you can go beyond that though, because the Board 

actually pushed to look at a specific area for an 

entrance and, you know, we can only go so far in 

asking for that to be presented.  Obviously, I think 
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the Board was made aware through the hearing that that 

was some difficulty in locating it towards the 

intersection that is currently signalized, so that you 

would actually have a four-way intersection and bring 

traffic to and from that. 

  There is obviously the park land that is 

there, the grade that is difficult and how that 

actually would be accessed.  But I thought it was 

informative to really investigate that for our own 

understanding of how it would all or could work.  

Certainly, it's too bad that it could not have been 

pursued in that, but I would and do rely on DDOT's 

analysis in terms of being able to, one, slow traffic 

by another signal site up on that area, but also that 

the safety with the signal of ingress and egress would 

be provided. 

  BOARD MEMBER MANN:  They also pretty 

thoroughly analyzed the ingress and egress via W 

Street and seemed to have devised a plan by which the 

adjoining or adjacent neighborhood will be able to 

utilize the new stop light. 

  CHAIRPERSON GRIFFIS:  Good.  Yes, Ms. 

Miller? 

  VICE CHAIR MILLER:  I think there is no 

disagreement that the addition of the traffic light 
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would greatly contribute to the safety of the 

intersection and Foxhall Road in general.  We heard 

evidence that Foxhall Road is somewhat dangerous and 

has problems and that DDOT is looking into improvement 

in general.  And we were asked at one point if we 

might wait and postpone our decision until they could 

coordinate a whole Safety Improvement Program in 

consideration of other development that is coming down 

the road.  But that was something that we decided that 

we really could not do.  And at least this is a 

contribution to the safety and, certainly with respect 

to this project, it's definitely an improvement. 

  CHAIRPERSON GRIFFIS:  Excellent.  Anything 

else then the Board would like to discuss or is there 

a proposed action?  Mr. Etherly? 

  BOARD MEMBER ETHERLY:  Thank you very 

much, Mr. Chair.  I think our overview of 2516, I 

think, was a very helpful exercise kind of as a 

starting point for this particular case, especially as 

we move through the provisions of 2516.10.  I think in 

short that's really where the action was in this case 

as it related to a couple of the big buckets that you 

talked about relative to the application. 

  Chief being the issue, I believe, of 

wetlands, traffic management and some of the design 
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considerations, all of which I think we have touched 

on as we have moved generally through our 

conversations around 2516.10.  I believe quite a 

number of these issues have been satisfactorily 

addressed and some instances as has been highlighted 

by my colleagues have been more than satisfactorily 

addressed by the applicant. 

  What I might be inclined to suggest, Mr. 

Chairman, is perhaps moving forward under a motion and 

then perhaps moving towards looking at some of the 

proposed conditions, because I really think this is 

probably one of the better examples this year of a 

case where the devil, however, will be in the details 

as it relates to the conditions. 

  As we look at the submittals that have 

been provided by the applicant, the ANC, Mrs. Hardy, 

Friends of Whitehaven and certain residents, it might 

perhaps be helpful, and that's if I haven't forgotten 

everybody, at the table.  It might be helpful in 

looking at the applicant's submittal.  I think the 

applicant did a very excellent job, of course, of not 

only walking through its proposed conditions, but 

then, of course, walking through all of the other 

conditions, some of which it is suggesting acceptance 

of, of course, and others of which it is suggesting 
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that they not be included in the order. 

  I might suggest perhaps or I would be 

inclined to offer a motion and then perhaps suggest we 

move through those conditions.  It's a fairly lengthy 

document, of course, but once again I do believe that 

the details will be very critical here as it relates 

to some of the traffic management issues. 

  CHAIRPERSON GRIFFIS:  Good.  Why don't you 

give the motion? 

  BOARD MEMBER ETHERLY:  And so it would be 

my motion, Mr. Chair, to move approval of Application 

17276 of Phillips Park, LLC for a special exception to 

allow theoretical lots for 35 single-family detached 

dwellings under section 2516 in the R-1-A District at 

premises 2101 Foxhall Road, N.W., with conditions to 

be agreed to by the Board and discussion to follow.  

And I would invite a second. 

  CHAIRPERSON GRIFFIS:  Is there a second? 

  BOARD MEMBER MANN:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann. 

  BOARD MEMBER ETHERLY:  Thank you, Mr. 

Mann.  Once again, Mr. Chair, it would be my 

suggestion perhaps just as a starting point, clearly 

not to indicate any particular preelection one way or 

another, but as a starting point, to perhaps use 
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Exhibit 60, which is the applicant's proposed findings 

of fact and conclusions of law and move to at least 

once again, as a starting point, what would be Exhibit 

A of that exhibit, which runs through the applicant's 

proposed conditions, the applicant's response to the 

Office of Planning's proposed conditions, the ANC's 

proposed conditions, their response is there, 

followed, of course by Friends of Whitehaven, Mrs. 

Hardy and there's a number of conditions there.  But 

once again, I'm offering just using that as a 

blueprint as we walk through. 

  CHAIRPERSON GRIFFIS:  Let's do it. 

  VICE CHAIR MILLER:  As a preface, I think 

it would be useful to cite the regulation that's the 

standard for us to be considering these conditions and 

how we're approaching that. 

  CHAIRPERSON GRIFFIS:  What's the 

regulation? 

  VICE CHAIR MILLER:  The regulation in this 

case is 2516.11.  It says "The Board may impose 

conditions with respect to the size and location of 

driveways, net density, height, design, screening and 

location of structures and any other matter that the 

Board determines to be required to protect the overall 

purpose and intent of the Zoning Regulations." 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 29

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  CHAIRPERSON GRIFFIS:  We can do anything 

we want? 

  VICE CHAIR MILLER:  No. 

  CHAIRPERSON GRIFFIS:  In zoning. 

  VICE CHAIR MILLER:  Well, I think we have 

a standard and I just want to try to -- 

  CHAIRPERSON GRIFFIS:  So you were being 

serious? 

  VICE CHAIR MILLER:  We can -- 

  CHAIRPERSON GRIFFIS:  Let's go. 

  VICE CHAIR MILLER:  No, let me just say 

this.  I think that as we approach these conditions, 

we need to look at what is the adverse impact that 

they are trying to mitigate and do they actually do 

that as a basis for starting. 

  CHAIRPERSON GRIFFIS:  That's an excellent 

point, and it obviously comes out of the connection 

with the facts and the evidence that we are presented. 

 And then if it rises to the level of having the 

potential of or having a detrimental impact or some 

sort of negative impact, then the Board would have the 

control in order to approve the special exception to 

condition the order that would mitigate those aspects. 

 And I think that's absolutely appropriate in bringing 

to our attention. 
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  And 2516.11 says okay, this is how you can 

start to define it.  These are the elements that you 

start to look at.  And again, I think it's exactly 

what we have broken down in terms of presentation of 

this case, the storm water management and the 

wetlands, the density, the design aspects, the ingress 

and egress, the traffic, whether off-site and on-site 

and also the surrounding uses and how this connects to 

it.  Okay. 

  VICE CHAIR MILLER:  And then one other 

point. 

  CHAIRPERSON GRIFFIS:  Sure. 

  VICE CHAIR MILLER:  The overall point is 

that also is this within our jurisdiction?  And that 

being then we could enforce it.  Because we see a lot 

of adverse impacts that may come up in connection with 

development, but that doesn't mean that we have the 

jurisdiction to impose conditions that can be enforced 

by zoning with respect to any efforts impact. 

  CHAIRPERSON GRIFFIS:  So what you're 

saying is we can't condition something that is outside 

of a zoning issue?  Is that my understanding? 

  VICE CHAIR MILLER:  Yes, and this reads 

"intent of the Zoning Regulations."  We have some 

limitations on our powers. 
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  CHAIRPERSON GRIFFIS:  Okay.   

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Excellent.  With 

that, who would like to walk through the proposed 

conditions from the Board? 

  BOARD MEMBER ETHERLY:  Perhaps as a 

starting point, Mr. Chair, with regard to the opening 

portion of once again Exhibit A, which is enclosed as 

part of applicant's proposed findings of fact and 

conclusions of law at Exhibit 60, both proposed 

Conditions No. 1 and 2, in my thinking, are fairly 

straightforward.  But being sensitive to the issue of 

detail here and the level of information that we have 

had to parse through, I don't want to run too quickly. 

  But I'll just note for the benefit of my 

colleagues that two conditions out of essentially the 

first five that were of interest to me related to one 

condition, No. 3, which the proposed Condition No. 3, 

which the applicant identifies as being consistent 

with Condition No. 2 of BZA Application No. 15743, in 

particular, that particular condition does speak to 

the issue of modifications which may be made to floor 

plans without further Board approval. 

  And I wanted to highlight that for a 

little bit of discussion among my colleagues just to 
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make certain there is level of comfort with these 

scenarios that are identified as restrictions on that, 

otherwise, unfettered modification ability.  Once 

again, the proposed condition in relevant part that I 

am highlighting is the issue of the floor plans and 

elevations for the proposed dwellings. 

  And at the end of that proposed condition, 

modifications may be made to the plans without further 

Board approval, subject to the following restrictions. 

 And then it continues on page, what is noted as, 2 of 

20 for conditions that would restrict the ability to 

modify without Board approval.  I just wanted to 

highlight that as No. 1. 

  Condition No. 4 and then also in relevant 

part Condition No. 5 speaks with a greater level of 

specificity towards those lots that are immediately 

adjacent to the park.  And I also wanted to highlight 

those two conditions as at least in the first five as 

two conditions that I wanted to just specifically 

highlight, because I think those were two critical 

issues that came up in the course of our deliberation. 

  CHAIRPERSON GRIFFIS:  Good.  Excellent 

point.  I would do away with entirely Condition No. 3. 

 It's talking about the proposed dwellings and the 

plans and all of that.  If we combine it in with 
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Condition No. 6, which goes to the establishment of an 

architectural guidelines and review process, I don't 

think we got far enough in the hearing to get into the 

specifics of the architectural floor plans nor do I 

think that it rose to any level of import for the 

Board. 

  But the placement of the structures on the 

lot, which would coincide with that plan that would be 

part of Condition No. 1, and those that were proposed, 

those were the critical aspects.  You know, what the 

floor plan is, whether you walk into the living room 

or the kitchen, I'm not sure why we really care that 

much about it nor is there any sort of condition, I 

think, that rises to the level of concern that we 

would need to view modifications or not view 

modifications. 

  I think there are aspects in 3 that we can 

adapt into Condition No. 6, which goes to the 

architectural guidelines, or maybe 5 into the 

specifics, as you are saying.  I think the minimum of 

two street parking spaces for each house to be 

maintained at all times is probably an interesting 

one.  It does get a little bit of -- well, it differs 

than some of the information that was previously 

proposed, but as the applicant has proposed in their 
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piece and I think we can look at some of the other 

specifics of it. 

  BOARD MEMBER ETHERLY:  And I'm inclined 

somewhat to agree with you, Mr. Chair.  That does, 

indeed, kind of get us into some minutia that I would 

perhaps rather not see us delve into.  It does evoke 

the issue of the architectural guidelines and how they 

should be treated.  I'm more than comfortable saving 

that until we get to the applicant's proposed 

Condition No. 6, so I would be comfortable. 

  Do you have any recommendation on where or 

how that language regarding the off-street parking 

spaces should be otherwise reflected? 

  CHAIRPERSON GRIFFIS:  I think we make a 

single condition that goes into dealing with the 

requirements of 2516 and that is for each of the 

principal structures.  And so we would condition the 

order based on the fact that there would be an 

establishment of architectural guidelines, 

architectural review that the two off-street parking 

spaces would be maintained at all times, and adopting 

any of the others that we think we would do and put it 

all into how each of the individual lots are going to 

be dealt with outside of that which is already 

represented in the plans. 
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  BOARD MEMBER ETHERLY:  So it would be your 

proposal then, Mr. Chair, that as far as Condition No. 

3, as suggested by the applicant, that condition would 

be struck in its entirety and the language reflecting 

the two off-street parking spaces would be noted for 

addition. 

  CHAIRPERSON GRIFFIS:  Right. 

  BOARD MEMBER ETHERLY:  Or included 

elsewhere? 

  CHAIRPERSON GRIFFIS:  Right.  I mean, 

3(b), "All construction, including modifications, will 

be in compliance with the Zoning Regs."  You know, 

that's redundant. 

  BOARD MEMBER ETHERLY:  Yes. 

  CHAIRPERSON GRIFFIS:  It sure is going to 

be. 

  BOARD MEMBER ETHERLY:  Okay. 

  CHAIRPERSON GRIFFIS:  So I don't see 

anything else that I would, at this point, maintain. 

  BOARD MEMBER ETHERLY:  I'm in agreement 

with that, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Yes, it's all pretty 

much in anticipation.  I could see, you know, I don't 

know how we would deal with if the reduction of lots 

was to come in because of the wetlands or something of 
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that nature, but I think that can come in simply as a 

modification or maybe we'll put it in a condition.  I 

don't know.  We'll leave it open.  I think we're 

getting into too much of anticipating every single 

thing that might happen when we need to focus on just 

the application that was brought to us. 

  BOARD MEMBER ETHERLY:  Okay. 

  CHAIRPERSON GRIFFIS:  And 5(a), you had 

talked about it, we'll just add in, of course, the 

architectural quality fence, which I have some 

question of what that actually is.  But Ms. Miller 

wants to talk more of 3 and 6, I believe, before we 

move on. 

  VICE CHAIR MILLER:  No, I thought you were 

skipping over 4, which I think is an important 

condition. 

  CHAIRPERSON GRIFFIS:  4 I thought we had 

in.  I wasn't going to touch 4.  Mr. Etherly proposed 

putting it in.  Is that correct?  Is it an important 

condition.  I think it stands alone, the proposed 

dwelling will be constructed behind the building 

setback lines and it goes to showing the setback lines 

and what can be done there.  I think it's critical.  

It also talks about the Lots 8, 10, 11, 29, 30, 12, 

13, 34 and 35 and what is allowed in terms of the 
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patios and the decks on those. 

  VICE CHAIR MILLER:  And the pools, right. 

 I think it specifically addresses the concern of the 

community and this Board about the creep towards 

structures approaching the park land and the back 

yards.  So okay. 

  BOARD MEMBER ETHERLY:  I would agree, Mr. 

Chair, and just in keeping, of course, with Mrs. 

Miller's desire to ensure that we're couching our 

conditions within the strict terms of 2516, I would 

note that I believe that language of Condition No. 4 

clearly goes also towards 2516.10(a)(7), if I can get 

all of that out correctly, which also speaks as 

appropriate historic preservation and visual impacts 

on adjacent park land. 

  And as Mrs. Miller indicated, clearly as 

we talk about specifically those lots which abut the 

park land, the introduction of additional elements 

between the building setback line and the individual 

lot line, I think, is very important.  So I would 

highlight that I'm appreciative of the applicant 

offering this type of condition, which demonstrates a 

sensitivity to the visual impact and other impacts on 

the abutting park land. 

  CHAIRPERSON GRIFFIS:  Good. 
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  BOARD MEMBER ETHERLY:  So I would be 

comfortable with the language of Condition No. 4 as it 

currently reads. 

  CHAIRPERSON GRIFFIS:  Good.  Let me also 

go back, I'm sorry to digress, very quickly on 

Condition 3 when we're getting into modification of 

the plans that were proposed and all that.  I just 

wanted to highlight the fact that the Office of 

Planning in their report had discussed their concern 

with some of the nomenclature that was provided that 

wasn't really understood, and also that this would, in 

fact, impose too stringent of a guideline in terms of 

the actual design and not allow for some flexibility 

or perhaps some contemporary design. 

  I think that as the review panel or board 

is set up, that that is an appropriate means for them 

to decide, not this Board necessarily, and so I think 

that removing some of those assets to 3 allows that 

flexibility for that review.  Okay.  Let's move ahead 

then. 

  COMMISSIONER PARSONS:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes? 

  COMMISSIONER PARSONS:  I want to make sure 

that the site plan we're referring to is easily 

identified.  What they say in their Condition No. 2, 
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which is a site plan submitted on March 2nd -- 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  The actual date on 

the drawing is February 28th, and I think it would help 

future readers if they knew that that was the date of 

the drawing. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  Rather than some 

exhibit in our record or some other date. 

  CHAIRPERSON GRIFFIS:  Okay.  And what 

exhibit number is that that you're looking at? 

  COMMISSIONER PARSONS:  Well, it doesn't 

have one.  It was part of their recent submission on 

March 2nd. 

  MS. GLAZER:  Mr. Chair, I was just 

informed by staff that it's Exhibit 50, because I 

asked the same question. 

  CHAIRPERSON GRIFFIS:  Exhibit 50. 

  MS. GLAZER:  So all the plans -- 

  COMMISSIONER PARSONS:  That's the whole 

book.  I'm talking about this drawing which we're 

relying on -- 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  -- totally for this 

case. 
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  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  I have a further 

problem with this drawing and I wish I had noticed it 

a long time ago.  The term building setback line is 

referenced throughout this order. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  This drawing has a 

dashed line going around each site, but it doesn't 

label it at all.  Maybe it's obvious to all of the 

observers of this drawing what it is, but it is just 

not legend, if you will.  I don't know how to correct 

that, but I certainly wouldn't want future readers to 

say well, that doesn't say building setback line, so 

that's probably not what it meant.  And I would hope 

that we could get that corrected in the record. 

  CHAIRPERSON GRIFFIS:  Okay. 

  BOARD MEMBER ETHERLY:  And for the benefit 

of my colleagues, the drawing that Mr. Parsons is 

referencing is enclosed at the submittal, which is 

dated March 2, 2005, which is essentially supplemental 

material that was offered by the applicant.  It is 

this document here. 

  COMMISSIONER PARSONS:  The title of the 

document is Preliminary Grading Plan rather than site 

plan.  Now, getting to your issue of the guidelines 
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serving as guidance for the future, I would urge my 

colleagues to include a specific item in that 

guideline as one of our conditions, and that is the 

proffer of the applicant that all of the buildings 

will be 3 feet from the building setback in the front. 

  And I don't think we -- it was a major, 

major part of this case and I will cite, I will just 

read out of the architectural guidelines what I would 

urge to be put in as a condition.  "To maintain a 

defined streetscape within the community, a minimum of 

30 percent of the front facade of every principal 

structure shall be on or within 3 feet of the front 

yard building restriction line."  It goes on to say 

"If a small, maximum 6 foot wide porch is used, this 

may be extended to 7 feet." 

  Of particular concern, of course, is it 

may affect those properties that extend towards the 

park, but I think that's one of the main proffers of 

this entire case and I think we ought to hold them to 

it and not have architectural guidelines be amended by 

others somehow. 

  CHAIRPERSON GRIFFIS:  Good.  Any comment? 

  VICE CHAIR MILLER:  Mr. Parsons, are you 

reading from a proffer that they made in their 

proposed order or is it -- 
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  COMMISSIONER PARSONS:  No, I'm reading 

from the architectural guidelines, which are included 

in their proposed findings, proposed Condition No. 6, 

but the guidelines could be amended by others and I'm 

trying to emphasize this particular guideline as one 

that was principal to this case and should be 

retained. 

  BOARD MEMBER ETHERLY:  So you would 

suggest an explicit inclusion of that language 

somewhere? 

  COMMISSIONER PARSONS:  Right, a new number 

after 6, I guess. 

  CHAIRPERSON GRIFFIS:  Or maybe as part of 

6, because we're combining a lot of the detail in 6 in 

terms of review of the -- 

  COMMISSIONER PARSONS:  Sure. 

  CHAIRPERSON GRIFFIS:  -- architectural 

aspects.  I don't see a difficulty with that.  In 

fact, the Preliminary Grading Plan, Mr. Parsons, that 

you are referencing, this 28th of February 2005, all of 

the building footprints that they have proposed, not 

that they are definitive, but they all meet that 

standard except, from my view of this, is A-13.  

However, it doesn't look like that building footprint 

could not meet that requirement. 
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  COMMISSIONER PARSONS:  Right. 

  CHAIRPERSON GRIFFIS:  And as it is already 

part of their discussion of the building design 

guidelines, I think it's appropriate. 

  VICE CHAIR MILLER:  Just for my 

clarification, I mean, it sounds like in their 

Condition No. 6 that they are saying that the 

guidelines can't be amended to remove restrictions 

approved by this order, but we want to make clear that 

that is specifically one that can't be amended.  Is 

that correct, because that's such an important one? 

  COMMISSIONER PARSONS:  That's what I would 

like to suggest, yes. 

  VICE CHAIR MILLER:  Yes, I would support 

that. 

  COMMISSIONER PARSONS:  Actually, technical 

things. 

  CHAIRPERSON GRIFFIS:  Yes, let's do that. 

  COMMISSIONER PARSONS:  Are we going past 

No. 5? 

  CHAIRPERSON GRIFFIS:  Absolutely. 

  COMMISSIONER PARSONS:  It would seem to me 

we need to be more specific about the fence.  It's 

either 5 or it's 6 and I think 6 is better than 5, 

frankly.  I, too, do not know what they mean by the 
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word architectural quality. 

  CHAIRPERSON GRIFFIS:  It means you pay a 

designer a lot of money to do it. 

  COMMISSIONER PARSONS:  I mean, what is the 

architectural term for what we're talking about?  Is 

it vertical picket? 

  CHAIRPERSON GRIFFIS:  Right.  The only 

definition that I -- 

  COMMISSIONER PARSONS:  Metal fence. 

  CHAIRPERSON GRIFFIS:  -- heard in the 

hearing was that it was to be open picket, something 

in the line of what might be, what is it, a wrought 

iron fence or some sort of metal fence?  I don't know. 

  COMMISSIONER PARSONS:  Well, that's right 

and to build a wooden fence here probably is not what 

we are after and I didn't know whether architectural 

quality would be a nicely designed wooden fence.  I 

don't think so. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  So can we suggest 

it be metal? 

  CHAIRPERSON GRIFFIS:  Yes.  I don't know 

how to describe it. 

  COMMISSIONER PARSONS:  Vertical picket? 

  CHAIRPERSON GRIFFIS:  Sure. 
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  COMMISSIONER PARSONS:  Transparent?  Is 

that the right word? 

  CHAIRPERSON GRIFFIS:  No. 

  COMMISSIONER PARSONS:  No?  It's not 

opaque.  That's for sure.  Well, maybe we can work on 

that. 

  CHAIRPERSON GRIFFIS:  We could just say -- 

right, some sort of -- you had difficulty with 5 or 6 

foot? 

  COMMISSIONER PARSONS:  I think it should 

be 6. 

  BOARD MEMBER ETHERLY:  Should be 6. 

  CHAIRPERSON GRIFFIS:  6 foot? 

  COMMISSIONER PARSONS:  Right. 

  CHAIRPERSON GRIFFIS:  6 foot open picket, 

metal fence? 

  COMMISSIONER PARSONS:  Yes.  And going on 

to (b), it's very unusual that we include the name of 

a witness in a condition in an order. 

  CHAIRPERSON GRIFFIS:  It is true. 

  COMMISSIONER PARSONS:  So it's not 

important what Mr. Barnes said here, I don't think. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  COMMISSIONER PARSONS:  We can just take 

all of that and say the Homeowners Association will 
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have these areas monitored on a biannual basis 

furthermore. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  Another 

technicality is it should be the Regional Director of 

the National Capital Region of the National Park 

Service in (c).  Then I would like to change March 2nd 

to February 28th. 

  CHAIRPERSON GRIFFIS:  Good. 

  COMMISSIONER PARSONS:  And I guess it 

should reference the specific drawing again as the 

Preliminary Grading Plan rather than typical plans and 

sections. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  My next comment is 

on No. 9, just to let you know that I'm done for now. 

  CHAIRPERSON GRIFFIS:  Let's move ahead 

then.  Is there any comments on 7, landscape 

guidelines consistent with the landscape guidelines 

submitted in the exhibit?  And of course, we'll get 

through to -- unless we want to discuss that exactly 

now, the actual Landscape Plan that we're looking at. 

 But the point is that we will put that specific in as 

it goes through. 

  If there is nothing further on that, then 
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we can go to 8, "Governance conditions or restrictions 

consistent with this order shall be filed with the 

land records prior to subdivision of the property."  

Are there any comments on that?  So that would 

maintain, would be a Board's order, Condition No. 8?  

Okay. 

  Then, Mr. Parsons, we're right up to you, 

Condition No. 9. 

  COMMISSIONER PARSONS:  Well, we only 

talked about what our jurisdiction is on construction, 

but I think the delineation of construction entrance 

is certainly within our purview and we should keep 

with this first sentence, but I didn't know whether 

you wanted to go onto an elaborate discussion of what 

door that opens, but I think -- 

  CHAIRPERSON GRIFFIS:  Want or will we, two 

different questions.  I think we will.  Let's go ahead 

then.  Mr. Parsons, I do note and it should be noted 

that certainly in Executive Session the Board 

discussed Construction Management Plans as we do in 

all applications of which it has been an issue raised. 

 Let's move ahead then in Condition 9, discussion, 

construction entrance, placement and any other 

aspects. 

  BOARD MEMBER ETHERLY:  And I think, Mr. 
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Chair, perhaps this is -- there are going to be a 

couple of conditions that we run into that will 

evidence the need for perhaps a little bit of a larger 

conceptual or theoretical discussion, which will then 

kind of frame the context for what the ultimate 

condition is, and I think this is a very important 

one. 

  Clearly, there was a significant amount of 

very excellent work that was done by all of the 

parties involved in this proceeding as it relates to 

the issue of construction management, and I know we're 

going to have some very substantive discussion about 

that, and I wanted to highlight at the start, and I'm 

sure my colleagues share that, that that was very 

excellent work. 

  What I think oftentimes Construction 

Management Agreements confront this body with, they 

really raise the issue, the real clear issue of 

enforceability perhaps secondly, but the first issue 

is clearly one of tying the issue of construction 

management to the overall use at issue or the overall 

zoning inquiry at issue with respect to a particular 

application.  And then that's where I run into some 

difficulties with respect to the nevertheless 

excellent work that was done by all of the parties 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 49

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

related to the Construction Management Plan. 

  So I will offer that simply as a starting 

point for the construction management dialogue, but my 

overall position is I'm concerned that quite a bit of 

the CMP, to use an abbreviation, quite a bit of the 

CMP falls outside of the scope of this Board's power 

and oversight, and I would be very cautious as to what 

we do decide to wade into with respect to the issue of 

construction management, and I will leave it at that 

for the moment, sir.  Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly.  Ms. Miller? 

  VICE CHAIR MILLER:  I want to make a few 

general comments on that, because I think that 

Construction Management Plans and procedures are 

really important to communities and have the 

potential, construction has a great potential of 

adverse impacts on communities.  And what I was saying 

before is even though some aspects related to 

development have adverse impacts, it doesn't mean that 

this Board has authority to control every aspect of 

that. 

  And I think the way this Board has looked 

at construction management as not being within its 

jurisdiction, because it goes to temporary conditions 
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that are under the purview of DCRA and there are 

construction codes that are set forth in other 

regulations, not Zoning Regulations, and therefore 

this Board doesn't have jurisdiction over most of 

construction management. 

  I would also say though that whenever 

there is development such as this that is coming 

before this Board, that is a very important issue to 

the community and it's an issue that behooves the 

applicant and the community to work out together, so 

that they can have peace within the neighborhood 

during this period, and also come up with some smart 

techniques of dealing with problems that may arise. 

  But as we go through these conditions, I 

think that's the context in which we will be 

evaluating them, whether or not they are, in fact, 

something that this Board really has authority over.  

As much as some of us might like to cure all adverse 

impacts that might arise, we only have the authority 

that we have. 

  CHAIRPERSON GRIFFIS:  Well said.  Is there 

anything else on that issue, the specifics of it?  

Yes. 

  COMMISSIONER PARSONS:  In Number 9. 

  CHAIRPERSON GRIFFIS:  Yes. 
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  COMMISSIONER PARSONS:  I don't understand 

the third sentence.  I believe they are talking about 

the matter-of-right houses and it says "During 

construction the applicant shall erect a permanent 

construction fence on a line 10 feet south of the 

building setback line."  That will be in the middle of 

the house. 

  And the first part of the sentence, there 

is no building setback line on these.  They are all 

built as a matter-of-right and on the site plan there 

is no setback line.  So I'm not sure what this 

sentence means nor whether we should get into that 

level of detail.  Can somebody help me? 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER PARSONS:  I don't understand 

it.  As I understand it, these houses are not before 

us.  Maybe in the context of phasing, but not the 

specificity that is being suggested here.  But if you 

did have a building setback line and you went 10 feet 

south of it, you would be into the actual footings of 

the house, I would think. 

  CHAIRPERSON GRIFFIS:  Okay.  Anyone have 

clarification for Mr. Parsons on that?  Mr. Parsons, 

you are indicating that you would support removing 

those portions? 
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  COMMISSIONER PARSONS:  Well -- 

  CHAIRPERSON GRIFFIS:  Not just based under 

ambiguity, but based on the specificity of the 

condition that doesn't rise to a level within our 

jurisdiction or something that came out of the case 

itself. 

  COMMISSIONER PARSONS:  Right.  I mean, 

there was no discussion of this, as I understood it. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  Now, the rest of 

the paragraph goes on to talk about, I think, all 

houses. 

  CHAIRPERSON GRIFFIS:  Yes, it would appear 

that -- 

  COMMISSIONER PARSONS:  But I'm not sure. 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER PARSONS:  Talking about the 

construction fence, "shall extend past the tree 

preservation line and any grading work within 10 foot 

areas should be required to be performed by hand."  I 

mean, that's good stuff when we're trying to protect 

those 67 trees, but I'm confused by this whole 

condition. 

  CHAIRPERSON GRIFFIS:  Right. 

  BOARD MEMBER ETHERLY:  I will note 
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perhaps, as we look at that, pulling together Exhibits 

28 and 56 and 58, trying to kind of keep track of all 

of my CMP-related filings that the Board received, my 

colleagues will recall, of course, that quite a bit of 

the discussion on all of it, of course, or quite a bit 

of the discussion and testimony that was offered by 

Mrs. Hardy does go to, and those three documents in 

part do speak to, the issue of buffering both visually 

and to some extent from the standpoint of noise 

impacts, but clearly quite a bit of visual buffering 

around some of the construction-related issues and 

particularly the construction staging area, so as to 

limit the visual impact, which we did receive 

testimony on from Mrs. Hardy. 

  So to an extent I might hazard a guess 

that this language is, to some extent, getting to some 

of those concerns.  But once again, I want to be 

sensitive to whether or not there are other aspects of 

the District of Columbia Municipal Regulations that 

get to these types of issues. 

  CHAIRPERSON GRIFFIS:  Yes, I'm with Mr. 

Parsons.  I'm not really sure what this was or what it 

was to mitigate.  I mean, what is a permanent 

construction fence?  Yes, it's not an oxymoron, 

because it doesn't make sense actually.  I mean, is it 
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a silk fence?  Is it dealing with the visual aspect of 

it or is it dealing with the soil erosion and debris? 

  Well, if it's soil erosion and debris, 

that's going to be mandated through the other 

applicable requirements in the District and how it's 

dealt with.  So I would be amenable to moving on and 

removing that portion unless there are detailed 

aspects that we want to put into Condition No. 9.  

Yes, Ms. Miller? 

  VICE CHAIR MILLER:  I was wondering, Mr. 

Chairman, if you could articulate or Mr. Parsons could 

articulate our rationale for leaving in, for instance, 

the construction provision that says "The construction 

entrance to the property shall be located on Foxhall 

Road at the proposed new entrance to the development." 

  I mean, I think it's important where we're 

saying that, you know, most construction management 

issues are beyond our jurisdiction, that we don't find 

that this one is, that this one is particularly 

related to 2516, as I understand it.  But I think you 

might be able to articulate better how that is. 

  COMMISSIONER PARSONS:  Well, in the first 

place, I think it was well -- well, I was persuaded in 

the record that the W Street intersection with Foxhall 

is dangerous and while it might be tempting if you're 
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going to build those houses first to come in on W 

Street and into the new entrance, it didn't seem to me 

that that's the right thing to do from a safety 

standpoint.  So that's why I feel it's within our 

jurisdiction to say that the entrance should be on 

Foxhall where a safer condition can be made to exist. 

  VICE CHAIR MILLER:  Is it also related to 

our evaluation of this whole Theoretical Lot 

Development Plan? 

  COMMISSIONER PARSONS:  Well, sure. 

  CHAIRPERSON GRIFFIS:  Good.  I think Mr. 

Parsons is absolutely correct.  I think it ties into 

the overall view of the plan itself, and I think it 

relates directly to how this -- if we start looking at 

the timing and the phasing, it goes directly to how 

this will actually be implemented.  So what we're 

looking at is the end product.  What is the end 

product and the impact of that? 

  Well, part of the end product is not all 

the specificity of the construction, but the phasing 

of it is appropriate and looking at, as proposed, the 

construction phasing of this, it is only appropriate 

that the single entrance, as it starts to be 

constructed, be dual used, meaning it should also be 

that which is utilized by the construction. 
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  And I think that's where it becomes 

pertinent and appropriate for us to discuss and 

condition on this order, and I would look to the Phase 

1, 2, 3, 4 and 5 that is proposed by the applicant and 

as was discussed in the hearing, and that is to 

mitigate, one, the regrading that has to happen in 

terms of the permanent impact that it's going to have 

on the park and the adjacent properties, and I think 

it has to do with the reality also of implementing 

such a large site and the development of it. 

  So I see this, and Ms. Miller I think you 

were pushing and appropriately so, you were pushing 

the fact of well, how do we look at this construction 

element when we just said we can't look at any 

construction management elements.  And the point is, 

and I think Mr. Parsons agrees and adequately stated, 

that these aspects of the construction management go 

directly to the finished product, and I think that has 

a lot to do -- and that obviously gives us our 

jurisdiction to look at it. 

  Just as we have talked about the 

importance of what will happen on Foxhall and the turn 

lane, and we'll maybe say more if we need to about it, 

I mean, that's off the property.  It's off the zoning 

element.  It's out of our jurisdiction, but clearly 
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it's an important aspect of how this site would be 

developed and how it would be entered and exited, and 

the traffic light and such. 

  So that being said, I would agree with 

that.  I would add to the Condition 9, perhaps that's 

the appropriate place, to include that phasing, the 

Construction Phasing Plan and incorporate all of our 

aspects of that within that condition. 

  BOARD MEMBER ETHERLY:  Mr. Chair, would 

condition 9 be an appropriate place where perhaps, as 

a nod to the concern that is being raised by Mrs. 

Miller, that some reference be incorporated with 

respect to a CMP of some type being implemented by the 

applicant, but of course leaving the details or the 

nuts and bolts of that CMP, leaving out explicit 

detail about that CMP. 

  For example, as you look at what is 

Exhibit No. 58, which is the ANC-3D submittal dated 

March 28th regarding a Construction Management Plan, 

there are a number of areas that I think, or I should 

say common concerns, that run through all the CMP 

documents that we have, which by my count run through 

at least three exhibits, potentially four, but clearly 

there is discussion of schedule, trees, communication 

between neighbors and the applicant during 
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construction, fencing, hours of construction 

operations, parking for workers and construction-

related personnel, disruptions, as I indicated, visual 

and other impacts on adjacent properties, construction 

dumpster, just as some of the broad areas that were 

referenced in that particular document.  And similar 

things run through the two other submittals that we 

have regarding CMPs. 

  Without going into details there, is it 

possible to just simply incorporate some reference 

language regarding the development and implementation 

of the CMP and leave it at that? 

  CHAIRPERSON GRIFFIS:  No, I think the 

specific construction issues have been identified by 

the Board.  To go beyond that I think goes beyond the 

pertinence or the direct link back to the evidence or 

any sort of adverse impact that we are under the 

jurisdiction to review and condition. 

  VICE CHAIR MILLER:  I just want to 

clarify, too, Mr. Etherly, in case you didn't 

understand me correctly.  I don't think we can force 

them to come to an agreement and I think it's a smart 

thing for communities to do and applicants to do, but 

I don't see that we have that authority. 

  BOARD MEMBER ETHERLY:  I agree 
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wholeheartedly.  I don't mean to -- 

  VICE CHAIR MILLER:  We can encourage. 

  BOARD MEMBER ETHERLY:  -- become the 

unwitting proponent of a CMP.  I recognize the 

difficulty of implementation.  I'm just trying to see. 

 I thought you were looking for a middle ground here 

somewhere, so that's what I was massaging.  But if 

you're not, no problem. 

  VICE CHAIR MILLER:  No, I think it's a 

great idea. 

  BOARD MEMBER ETHERLY:  Okay. 

  VICE CHAIR MILLER:  I think communities 

should have them. 

  BOARD MEMBER ETHERLY:  Okay. 

  VICE CHAIR MILLER:  But I don't think we 

can force them to. 

  BOARD MEMBER ETHERLY:  Okay.  So what have 

we retained in terms of the exhibit No. 9 just to be 

clear, Mr. Chair? 

  CHAIRPERSON GRIFFIS:  Right.  In the first 

sentence talking about the location of the new 

proposed entrance and also the exhibit that shows the 

phasing of the Development Plan in the five phases. 

  VICE CHAIR MILLER:  I just want to raise 

the question about the construction, this sentence.  
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"In no case shall the construction fence extend past 

the tree preservation line."  I'm not exactly sure 

what that's getting at, but I know that tree 

preservation was a big issue in this case.  So I'm 

wondering whether that is something we should 

consider. 

  CHAIRPERSON GRIFFIS:  Well, I think the 

tree preservation in terms of the construction, but 

again going to the end result, goes to the Landscape 

Plan that we will adopt into the order that was 

provided.  I mean, that's the finished product that 

we're looking at. 

  And in addition to that, we have the 

condition that talks about this whole review board 

that will walk around and inspect shrubberies and 

bushes and count insects and give fines and, I don't 

know, maybe they will do public thrashings for people 

that have holly bushes that are dying, whatever it is. 

 They have the system in place.  All we need to do is 

make sure that that system is put in place and then 

they can get into the specifics. 

  VICE CHAIR MILLER:  Okay.  I also want to 

make a note as we're looking at these.  These 

conditions are proffered by the applicant. 

  CHAIRPERSON GRIFFIS:  Right. 
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  VICE CHAIR MILLER:  So I think they also 

somewhat represent what the applicant is planning to 

do in accordance with the regulations and the plan 

that has been submitted. 

  CHAIRPERSON GRIFFIS:  Okay. 

  BOARD MEMBER ETHERLY:  Okay. 

  CHAIRPERSON GRIFFIS:  Condition 10, 

"Individual lot landscaping shall be shown on the 

typical plans in sections dated the 5th of January 

2005."  It's included in our exhibit, I believe it's 

3.  No, it isn't.  That's going to be the applicant's. 

 We will get our exhibit number appropriately or 

correctly put on that.  Is there any difficulty in 

maintaining that Condition 10? 

  BOARD MEMBER ETHERLY:  No objection. 

  CHAIRPERSON GRIFFIS:  Question, Ms. 

Miller? 

  VICE CHAIR MILLER:  I'm sorry.  I'm just 

looking at it and I was wondering why it was 

necessary, but it says it's necessary to comply with 

2516.3.  So that's fine.  That's a good reason. 

  CHAIRPERSON GRIFFIS:  Right.  A storm 

water drainage system would be constructed in 

accordance with the exhibit that graphically 

represents that.  With Condition 11, any difficulties, 
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comments? 

  BOARD MEMBER ETHERLY:  I would perhaps, 

Mr. Chair, suggest the consolidation of Conditions 11 

and 12 as they both go to storm water management. 

  CHAIRPERSON GRIFFIS:  Good.  And I think 

if we do include those, Condition 12 goes to storm 

water management along Foxhall Road. 

  BOARD MEMBER ETHERLY:  Yes. 

  CHAIRPERSON GRIFFIS:  The property would 

be constructed in accordance with the exhibits showing 

that.  The difficulty is -- well, I would just strike 

to the extent possible.  I mean, it seems to be how 

many ways out do you want? 

  BOARD MEMBER ETHERLY:  Yes. 

  CHAIRPERSON GRIFFIS:  The applicant will 

coordinate these improvements with DDOT's planned 

improvements of Foxhall.  I mean, coordination seems 

to be loose enough. 

  BOARD MEMBER ETHERLY:  Agreed. 

  CHAIRPERSON GRIFFIS:  Okay.  Condition 13, 

Mr. Parsons, a comment on that? 

  COMMISSIONER PARSONS:  On No. 12. 

  CHAIRPERSON GRIFFIS:  Yes, sir. 

  COMMISSIONER PARSONS:  I want to reach 

back into the findings section and pull forward a 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 63

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

condition. 

  CHAIRPERSON GRIFFIS:  Good. 

  COMMISSIONER PARSONS:  And it's No. 43 and 

page 13 of 31 in the order. 

  CHAIRPERSON GRIFFIS:  In regard to the 

water problem? 

  COMMISSIONER PARSONS:  The proposed order. 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER PARSONS:  Where they made the 

commitment to capture 15 year post-development rate 

and released at the 2 year development rate. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  To put that into 

our order as a condition. 

  CHAIRPERSON GRIFFIS:  I think that's 

appropriate.  It actually goes to the standard of 

operation for the plan, which is showing. 

  COMMISSIONER PARSONS:  So it would say 

then, so we don't have to quote Mr. Sears, "Storm 

water will be captured at the 15 year post-development 

rate and released at the 2 year pre-development rate. 

  CHAIRPERSON GRIFFIS:  Right.  I think 

that's excellent and it actually supports.  Perhaps 

then, Mr. Etherly, if you're amenable that we keep 

Condition 12 separate, not combine it with 11 and 
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actually goes to the Storm Water Management Plan as 

it's shown graphically where it's going to be and then 

the operation, as amended, or as Mr. Parsons has 

proffered. 

  BOARD MEMBER ETHERLY:  No objection, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Good.  Let's move 

ahead or go ahead, Mr. Parsons.  Anything else on 

that? 

  COMMISSIONER PARSONS:  No, that was just a 

modification to No. 11 then, an addition to No. 11. 

  CHAIRPERSON GRIFFIS:  Actually, it's going 

to be an addition to No. 12.  Is that right? 

  COMMISSIONER PARSONS:  Well, 12 just deals 

with Foxhall Road. 

  CHAIRPERSON GRIFFIS:  No, I'm sorry.  I'm 

sorry.  You're right, you're right. 

  COMMISSIONER PARSONS:  Thank you. 

  CHAIRPERSON GRIFFIS:  I read it wrong.  

Okay.  Good.  There it is.  Any concerns, comments on 

13 with regard to the entryways?  The property will 

remain open to all public in perpetuity.  This was 

directly related to the Office of Planning's proposed 

condition.  This wouldn't become a gated community. 

  BOARD MEMBER ETHERLY:  No. 13, no 
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objection, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Good.  Let's move 

ahead then.  14? 

  COMMISSIONER PARSONS:  Well, 14, I'm a 

little mystified about why they feel they can only or 

why we would feel that this has to be requested by the 

Park Service, and it was essentially proffered here as 

a desirable thing to close the street right away and 

they have put a caveat in here that the Park Service 

has to request something. 

  CHAIRPERSON GRIFFIS:  Right.  Can I step 

back a second and say what is the appropriateness to 

condition this?  I mean, isn't this something that 

they will do or not do?  I'm not finding the relation 

in my mind in looking at the case of what this related 

to.  I mean, we talked about some of the buffering 

aspects that it might be or the detriment if it was, 

you know, put back as a road and all that but, you 

know, I didn't see anything very persuasive that we 

need to get involved in. 

  COMMISSIONER PARSONS:  You mean that the 

closing of a street adjacent to this is not in our 

jurisdiction? 

  CHAIRPERSON GRIFFIS:  No. 

  COMMISSIONER PARSONS:  Or within our 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 66

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

jurisdiction. 

  BOARD MEMBER ETHERLY:  What is the zoning 

impact. 

  CHAIRPERSON GRIFFIS:  It could be within 

the jurisdiction.  I just didn't see how it rose to 

the level of being persuaded to condition it and how 

it's dealt with.  I mean, I agree with you that they 

talked about it.  They said that they would work or, 

you know, they would relinquish all this stuff.  Why 

do we need to condition it?  I would advocate removing 

that. 

  COMMISSIONER PARSONS:  Well, I guess my 

argument would be that the potential still exists for 

the construction of a street here and we based our 

decision on the fact that it was not. 

  CHAIRPERSON GRIFFIS:  Okay. 

  COMMISSIONER PARSONS:  So that is to 

buffer the adjacent park land.  The idea is to 

extinguish this right of way. 

  CHAIRPERSON GRIFFIS:  Okay.  So you're 

suggesting that -- 

  COMMISSIONER PARSONS:  Take out the 

"requested by." 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  And then it would 
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read "The applicant shall work with the NPS to have 

the 44th Street right of way closed." 

  CHAIRPERSON GRIFFIS:  Okay. 

  COMMISSIONER PARSONS:  And take out "in 

such case" and the applicant shall relinquish all 

rights or claims to the entitlement of 44th Street. 

  BOARD MEMBER ETHERLY:  And the rationale 

there would be as part of an effort to ensure 

additional buffering for the park land. 

  COMMISSIONER PARSONS:  Exactly. 

  BOARD MEMBER ETHERLY:  Against the park 

land.  I would have no objection, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Okay.  Comments? 

  VICE CHAIR MILLER:  I just want to make 

sure I understand.  This is going to read that the 

applicant shall work with the NPS?  I mean that's the 

condition that they work with it, not the condition 

that the road be closed?  Do they have anybody else 

they have to work with?  I mean, I don't have my arms 

around this issue. 

  COMMISSIONER PARSONS:  Anybody else to 

work with? 

  VICE CHAIR MILLER:  Right. 

  COMMISSIONER PARSONS:  The D.C. City 

Council. 
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  VICE CHAIR MILLER:  The Council, right. 

  COMMISSIONER PARSONS:  Yes.  They are the 

only ones that can do this. 

  VICE CHAIR MILLER:  Right.  Well, that's 

my understanding.  Okay.  So but the way the condition 

is reading as of now is that they shall just work with 

NPS to have the right of way closed.  Okay.  And if 

they are unsuccessful, they are unsuccessful.  If they 

are successful, they are successful.  They just have 

to make an effort. 

  COMMISSIONER PARSONS:  You mean it should 

say in making a petition to the City Council? 

  VICE CHAIR MILLER:  No, I just wanted to 

make sure I understood what we're exactly doing. 

  COMMISSIONER PARSONS:  Yes, what we're 

doing. 

  CHAIRPERSON GRIFFIS:  Why is it 

specifically just working with NPS?  Isn't there more 

people involved?  And look, the condition goes beyond 

that.  I mean, the condition says "The applicant shall 

relinquish all rights and claims." 

  COMMISSIONER PARSONS:  Yes. 

  CHAIRPERSON GRIFFIS:  It's pretty big.  

Okay? 

  VICE CHAIR MILLER:  Yes. 
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  CHAIRPERSON GRIFFIS:  Everybody is clear 

on that?  So they will work with NPS, but they are not 

precluded from working with others. 

  VICE CHAIR MILLER:  Well, I understand 

that.  Okay.   

  CHAIRPERSON GRIFFIS:  I'm playing nicely, 

too. 

  VICE CHAIR MILLER:  And I think there are 

a lot of conditions here and the applicant has done a 

very good job to try to present us with a rationale 

and it's a big complicated case.  And, you know, the 

explanation given here is response or concerns of the 

Board, parties and Government agencies.  And I just 

want to be clear as to, I think Mr. Etherly was going 

to the same point also, what concern does this respond 

to?  Why is this a condition?  And that is because we 

need this buffer to the park land? 

  BOARD MEMBER ETHERLY:  Yes. 

  VICE CHAIR MILLER:  Okay.   

  CHAIRPERSON GRIFFIS:  Right.  Mr. Parsons 

said something more.  We're looking at a plan that 

does not have this road open.  And so based on all 

those elements and the specificity, this condition is 

appropriate, which is why Mr. Parsons is advocating 

keeping it in.  Okay.  Anything else on that?  Good.  
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I do disagree with the majority on that, but let's 

move ahead. 

  VICE CHAIR MILLER:  Can I just say one 

other thing? 

  CHAIRPERSON GRIFFIS:  Yes. 

  VICE CHAIR MILLER:  I just want to make 

sure I understand this, too, because this wasn't 

necessarily an issue I had focused on.  The way it is 

phrased, they make it sound like if the Park Service 

decides it's important. 

  CHAIRPERSON GRIFFIS:  Right. 

  VICE CHAIR MILLER:  So the way we are 

changing it it sounds like we have decided it's 

important. 

  COMMISSIONER PARSONS:  Yes. 

  VICE CHAIR MILLER:  Okay.  I just wanted 

to make sure I know what we're doing. 

  CHAIRPERSON GRIFFIS:  That was Mr. 

Parsons' first point, which I think was a good one, 

and that's why if requested by is taken out.  Okay.  

Everyone clear? 

  BOARD MEMBER ETHERLY:  Yes. 

  CHAIRPERSON GRIFFIS:  Yes, okay.  15, "The 

applicant will work with DDOT and assume all costs 

related to the installation of the on-demand traffic 
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light," etcetera. 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  I don't think we 

would have come to this ourselves, clearly, but I 

think it is an important aspect and, of course, the 

reality of providing those things does have some cost 

implication.  I think it's appropriate as it has been 

offered for the developer to take up that cost.  Let's 

move ahead then. 

  VICE CHAIR MILLER:  Can I make another 

statement? 

  CHAIRPERSON GRIFFIS:  Sure. 

  VICE CHAIR MILLER:  I mean, to the extent 

that we are accepting the language as written and you 

just stated we wouldn't phrase some of these things 

the way they are written, the applicant agrees not to. 

 It doesn't sound like a condition to me.  I mean, it 

would be shall not or something.  I mean, do we want 

to get into the nitty-gritty right now? 

  CHAIRPERSON GRIFFIS:  Oh, yes, no, I 

wasn't going to, but I think we can now that you have 

brought it up. 

  VICE CHAIR MILLER:  Yes.  That's a minor 

thing. 

  CHAIRPERSON GRIFFIS:  I would remove that 
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entire last piece.  The applicant agrees not to 

recommend, you know, look, we're going to rely on 

DDOT's expert analysis and recommendation of how 

that's done. 

  VICE CHAIR MILLER:  Okay.   

  BOARD MEMBER ETHERLY:  Just as a question, 

I would very normally agree with that position and I 

agree that second sentence is somewhat cumbersome.  

But as it relates to the issue of the right turn only 

policy from the east side of W Street or that the 

signal light at Foxhall, on Foxhall Road as Field 

School is fully signalized, I understand what that 

language is attempting to get at.  It's referencing 

some of the traffic conditions as it currently exists 

and impacts from the proposed development on those 

traffic conditions. 

  Would it be the understanding of the Board 

that with that sentenced deleted, the remaining 

sentence would still suggest simply that the applicant 

is going to work with DDOT to develop an on-demand 

traffic light and have appropriate other measures 

attached to it?  I think what is being sought here is 

that you don't have a right turn.  You still don't 

have a right turn only policy coming from W Street. 

  CHAIRPERSON GRIFFIS:  Right. 
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  BOARD MEMBER ETHERLY:  So are you 

presuming that with the language as it's currently set 

that DDOT would help the applicant make the 

appropriate determination as to what you can do from 

that on-demand light intersection? 

  VICE CHAIR MILLER:  No, I think we are 

saying that that's within the purview of DDOT to 

determine traffic safety and they will determine 

whether you should make right turns there or not. 

  BOARD MEMBER ETHERLY:  Okay.   

  CHAIRPERSON GRIFFIS:  I think you could 

take out "shall work with DDOT."  The applicant will 

assume all costs related to installation of a new on-

demand traffic light at the proposed new entrance to 

the property.  I mean, we're not telling DDOT to do 

work or not do work and we certainly can't prescribe 

what they are going to come up with or what they 

should or shouldn't look at.  Right?  I mean, Mr. 

Parsons has indicated that there are perhaps other 

large developments coming.  Shouldn't those all be 

taken into account?  Perhaps they are not being taken 

into account by us now. 

  BOARD MEMBER ETHERLY:  Yes, normally, I 

would agree with you from the standpoint of the 

parking stuff.  I mean, I think Mrs. Miller answered 
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my question. 

  CHAIRPERSON GRIFFIS:  Okay.   

  BOARD MEMBER ETHERLY:  I think it's the 

answer I agree with.  It's simply safe to assume that 

if an on-demand traffic light is going there, DDOT is 

going to be involved in that. 

  VICE CHAIR MILLER:  That's right. 

  BOARD MEMBER ETHERLY:  So there's no need 

to state it. 

  COMMISSIONER PARSONS:  Okay.  Agreed. 

  CHAIRPERSON GRIFFIS:  Good.  16, strike?  

Comments? 

  BOARD MEMBER MANN:  I would agree with 

that. 

  CHAIRPERSON GRIFFIS:  Okay.   

  VICE CHAIR MILLER:  Comments, I just hope 

that the community and the applicant work out some 

plan. 

  CHAIRPERSON GRIFFIS:  17, "Applicant shall 

retain the services of an ISA certified arborist to 

oversee all phases of grading construction."  Include 

comments?  Mr. Parsons? 

  COMMISSIONER PARSONS:  Mr. Chairman, I was 

reviewing OP's, the Office of Planning's, March 28th 

submission, and they had some conditions that they 
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were suggesting.  And one of those was fencing around 

the drip-lines of trees and groupings of trees to be 

preserved.  And I read through the record and I found, 

although we had a lot of discussion from Mr. Pitchford 

and Mr. Barnes and others about tree protection and 

how these trees were going to be protected, there is 

no mention in any of our testimony or the landscape 

guidelines they provided that there would be 

protection of these trees by fences. 

  And I was startled by that.  And I'm not 

sure that this language does it.  So I don't know what 

to say other than this reminded me of looking back 

through the record to see if there was any talk.  I 

mean, there was the critical root zone, remember the 

CRZm and all that kind of stuff.  But certainly they 

are going to fence these, but I think it's something 

we shouldn't let slip.  It's not in the architectural 

guidelines.  It's not in the landscape guidelines.  

It's just not there. 

  So I'm not sure fencing outside the drip-

lines is the way to do it either.  So I'm throwing you 

a curve ball here with no answer.  But I think given 

that one of the major portions of the hearing dealt 

with protecting these trees, we ought to do something 

to make sure that some fencing occurs prior to any 
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construction occurring or any grading occurring on the 

site. 

  CHAIRPERSON GRIFFIS:  Okay.   

  COMMISSIONER PARSONS:  But I don't have 

any reference point to go back to in the case, that's 

the problem. 

  CHAIRPERSON GRIFFIS:  Right.  Putting that 

also into context, Mrs. Hardy has proposed a condition 

that requested developers allow experts engaged by her 

to review plans for the construction of roads and 

retaining walls and houses, and this was for the tree 

protection.  So we should address that also.  Who 

would like to take that up? 

  COMMISSIONER PARSONS:  Well, I was 

wondering, as I was thinking while talking, if there 

is some way that we could have a more studied approach 

to come back to us on this fencing idea between, you 

know, in the next week or so. 

  VICE CHAIR MILLER:  I just want to point 

out, Mr. Parsons, that this came up in No. 9, fencing 

with respect to tree preservations. 

  COMMISSIONER PARSONS:  No. 9 of what? 

  VICE CHAIR MILLER:  Of the applicant's 

proposed conditions. 

  BOARD MEMBER ETHERLY:  Proposed 
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conditions. 

  VICE CHAIR MILLER:  So we might want to 

revisit that. 

  COMMISSIONER PARSONS:  Yes, thank you. 

  VICE CHAIR MILLER:  It says "In no case 

shall the construction fence extend past the tree 

preservation line." 

  COMMISSIONER PARSONS:  Right. 

  VICE CHAIR MILLER:  Okay.   

  COMMISSIONER PARSONS:  So maybe we could 

have somebody look at that.  I don't know who I mean 

by somebody, possibly Mr. Lawson. 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER PARSONS:  Since he joined us 

today. 

  VICE CHAIR MILLER:  We're going back to a 

reason in which we're interested in a fence, 

construction fence and tree preservation, so why would 

we not consider putting in this condition? 

  COMMISSIONER PARSONS:  You mean, OP's 

condition? 

  VICE CHAIR MILLER:  Well, let's start with 

applicant's construction fence not extending past the 

preservation lines.  It seems to me that that's one 

way of protecting the trees that are supposed to be 
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preserved. 

  BOARD MEMBER ETHERLY:  Or if you don't go 

that route, could you simply add some additional 

language to OP's proposed Condition D, "Properly 

install fencing outside the drip-lines of trees and 

groupings of trees to be preserved or, you know, some 

other measure deemed appropriate to prevent accidental 

damage," you know, yada, yada.  Does that work for 

you?  I think I understand your concern, Mr. Parsons, 

and that is we had considerable discussion around tree 

preservation and protection. 

  COMMISSIONER PARSONS:  Yes. 

  BOARD MEMBER ETHERLY:  But perhaps didn't 

get into the details of how that would be done and 

what's the most appropriate way to do that.  And are 

you concerned about the type of specificity that 

perhaps we have in the Office of Planning report? 

  COMMISSIONER PARSONS:  Well, they are 

saying outside of the drip-lines and I don't know if 

that's the right approach or not. 

  BOARD MEMBER ETHERLY:  I mean, what you 

could do is just -- 

  COMMISSIONER PARSONS:  Mr. Pitchford 

talked about the critical root mass and drip-lines is 

two different things. 
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  BOARD MEMBER ETHERLY:  Yes. 

  COMMISSIONER PARSONS:  And certainly the 

drip-line would be ideal, but you take a look at the 

tree preservation map and some of the houses are under 

the drip-lines of the trees, so that doesn't work.  

That's my point. 

  CHAIRPERSON GRIFFIS:  Well, I think we 

ought to look at what our end goal is.  Our end goal 

is to make sure that the construction is implemented 

so that the tree preservation plan, as proposed by the 

applicant, is, in fact, implemented. 

  COMMISSIONER PARSONS:  Yes. 

  CHAIRPERSON GRIFFIS:  Meaning all those 

trees that they have identified to be preserved are 

preserved. 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  So maybe we just 

look at the Condition 9, incorporating Condition 9 

that the applicant will implement a Tree Preservation 

Construction Management Plan or whatever we want to 

call it, means and methods for tree preservation that 

are, you know, of professional standard or, you know, 

approved by their arborist, so that we can get into 

fencing or drip-line, you know, source and all of 

that. 
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  And if, you know, they may need to, you 

know, we have in the past seen applicants come in and 

that they are actually tracing the root patterns in 

order to identify and put in foundations and footers 

that are around those, so that they have minimal 

impact.  Does that make sense? 

  COMMISSIONER PARSONS:  Yes, it does. 

  CHAIRPERSON GRIFFIS:  Okay.   

  VICE CHAIR MILLER:  But for me, I would 

want to add that in no case shall the construction 

fence extend past the tree setback line as some 

standard or, you know, something definitive within 

that general description you just stated. 

  CHAIRPERSON GRIFFIS:  Why?  What's a 

construction fence? 

  VICE CHAIR MILLER:  What's the 

construction fence? 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ETHERLY:  Just remember we 

took -- as it stands right now, the draft conditions 

would not contain a reference to a construction fence. 

  VICE CHAIR MILLER:  Well, a construction 

fence.  I mean, all we're talking about here is 

fencing off the area that is to be protected, that 

that has to be done, because of the permanent nature 
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of preserving the trees in the long run.  I don't see 

what the problem is with that.  I understand Mr. 

Parsons', you know, getting into the drip-lines, is 

that appropriate, whatever.  And if we don't know, 

maybe we shouldn't go there.  But this seems to basic. 

  COMMISSIONER PARSONS:  Well, the reason 

I'm confused by No. 9 is it appears to -- forget to 

the south, which is in the second sentence.  It 

implies that each house lot would have a perimeter 

fence 10 feet inside the setback line.  There would be 

33 separate compounds fenced in this community, as 

they were being built.  I'm not sure that's necessary, 

except when it comes to tree preservation.  So I don't 

know what the intent of fencing 10 feet inside the 

setback line is. 

  VICE CHAIR MILLER:  Mr. Parsons, I agree 

with you.  I am not promoting including any of that 

language other than the one sentence.  Now, if you are 

saying that one sentence can't stand alone because it 

is so tied up with the rest of the conditions, then 

that's a different issue. 

  COMMISSIONER PARSONS:  Yes. 

  VICE CHAIR MILLER:  I mean, maybe it 

can't. 

  COMMISSIONER PARSONS:  Well, I guess we 
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could say "in no case shall a construction fence."  

But did they talk about fencing each one of these lots 

in the hearing?  That's what's confusing me here. 

  CHAIRPERSON GRIFFIS:  I'm not clear on 

that. 

  COMMISSIONER PARSONS:  Well, certainly we 

have some mechanism on this Board to get clarification 

prior to next Tuesday. 

  VICE CHAIR MILLER:  Well, maybe we can 

just take a stab at framing something that will 

preserve the protection of the trees while the 

construction is ongoing. 

  BOARD MEMBER MANN:  I don't understand why 

we have to limit it to -- 

  VICE CHAIR MILLER:  In general. 

  BOARD MEMBER MANN:  -- construction. 

  VICE CHAIR MILLER:  I see what you're 

saying. 

  BOARD MEMBER MANN:  We're doing 

construction there, because doesn't that get back to 

the construction management issue?  I mean, what we 

are trying to do is make sure that there is a certain 

sort of landscape that exists at completion. 

  VICE CHAIR MILLER:  Right. 

  BOARD MEMBER MANN:  That reflects some of 
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what is there now. 

  VICE CHAIR MILLER:  Okay.  Do we have a 

condition? 

  BOARD MEMBER ETHERLY:  Well, I thought the 

Chairman's language, proposed language kind of got us 

there. 

  VICE CHAIR MILLER:  Maybe it does. 

  COMMISSIONER PARSONS:  Yes, yes, we're 

back full circle. 

  VICE CHAIR MILLER:  You want to delete it? 

  COMMISSIONER PARSONS:  No, let the tape 

reflect what he said. 

  CHAIRPERSON GRIFFIS:  Indeed.  I think we 

have the site plan and the Tree Preservation Plan 

which will be adopted in the language of which we will 

craft for possibly inclusion in Condition 9.  It goes 

without saying that obviously we put together the 

intent of all these conditions and the exact language 

we will get to and the entire Board will review and 

approve it as we go out.  So there are some 

specificities that we're going to have to deal with. 

  Very well.  Moving on then, we were at 17. 

 Perhaps at 17, I think it's an important aspect, "The 

applicant would retain the services of a certified 

arborist to oversee all phases and grading conditions 
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to ensure preservation of trees slated for 

preservation."  That may well be included then in a 

condition of 9 or it may be a stand alone or somehow 

perhaps fit in, but it will, in fact, be part of the 

order unless there is any opposition to that. 

  BOARD MEMBER ETHERLY:  No objection. 

  CHAIRPERSON GRIFFIS:  Very well.  And then 

the driveway and street lighting within the property 

would be in the type position as to minimize any 

impact on Foxhall Road.  Questions, comments? 

  VICE CHAIR MILLER:  Question related to 

17.  Do you want to address Ms. Hardy's proposed 

condition now or as it relates to 17? 

  CHAIRPERSON GRIFFIS:  Bring it up.  Go 

ahead. 

  VICE CHAIR MILLER:  I have to find it.  I 

believe that she -- well, let me look.  I think you 

had mentioned it with respect to her experts also 

looking at this. 

  CHAIRPERSON GRIFFIS:  You on it?  Does 

that go to the lighting? 

  VICE CHAIR MILLER:  No. 

  BOARD MEMBER ETHERLY:  No, it's to the 

tree preservation. 

  VICE CHAIR MILLER:  The tree preservation. 
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  CHAIRPERSON GRIFFIS:  Okay.  Yes, I put it 

out there.  No one picked it up, so I assume that the 

Board was not in agreement of requiring that 

condition. 

  VICE CHAIR MILLER:  It's number 2, tree 

protection, that she is requesting that the developers 

allow experts engaged by her to review the plans for 

the construction of roads, retaining walls and houses 

in the area adjacent to her property to enable her to 

reach agreement on the measures to be taken to protect 

valuable old trees on her property. 

  CHAIRPERSON GRIFFIS:  The difficulty I 

have in that proposed condition is the open-endedness. 

 I mean we are requiring that everyone come to 

agreement when our conditions should go to a 

substantive piece of what is to happen.  Not 

conditioning the process.  And quite frankly, if they 

never agree, then they are out of compliance with the 

order.  They have to come to an agreement.  It seems 

to be just a condition that is, frankly, unmeasurable 

and unenforceable. 

  So I think the intent we are capturing in 

the condition that we are proposing, at this point, 

and that is to maintain the Tree Preservation Plan, 

which includes the trees adjacent to the Hardy 
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property.  Just my thought. 

  BOARD MEMBER ETHERLY:  Perhaps I would 

tend to agree, Mr. Chair, in terms of the wording of 

that condition as it is presently laid out.  I 

understand the intent.  The concern obviously is you 

end up with duly experts who never agree. 

  CHAIRPERSON GRIFFIS:  Right. 

  BOARD MEMBER ETHERLY:  And as you said, 

you're out of compliance.  Is there language with 

respect to the current Condition No. 17 conceivably 

that could, although clearly the certified arborist 

would oversee all phases of grading construction for 

all of those trees that are slated for preservation, 

is it appropriate to perhaps include language which 

notes with particular attention to properties, to 

trees on adjacent properties immediately adjacent to 

the subject property?  I mean, clearly, that language 

might not work. 

  CHAIRPERSON GRIFFIS:  No, I think that's 

fine. 

  VICE CHAIR MILLER:  I don't. 

  CHAIRPERSON GRIFFIS:  We can include 

language that goes in to that.  Anything, any 

construction aspect that happens on the property would 

have to mitigate any destruction of adjacent property. 
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  BOARD MEMBER ETHERLY:  Yes. 

  CHAIRPERSON GRIFFIS:  I mean, I think 

that's basically it. 

  VICE CHAIR MILLER:  I'm not sure where 

that is in our regulations.  When I was looking at 

this, you know, I think this was another one of those 

cases where, of course, we want to protect the 

adjacent properties, but I'm not sure it's under our 

regulations.  I think it is under DCRA's Construction 

Regulations, section 3307(a) talks about protection of 

adjoining property.  And I think that's where this 

falls.  I don't see where it falls under our 2516 or 

others.  So as much as I think it's a good idea for 

them to agree and work these things out, I don't think 

it should be a condition in our order. 

  BOARD MEMBER ETHERLY:  Well, I think 2516 

is an interestingly worded regulation.  I think it 

affords quite a bit of flexibility.  I am sensitive 

and I think very much in agreement with the tenor of 

our conditions to be as narrowly tailored as possible. 

 But I think with respect to this particular issue, 

you could couch conceivably that type of language 

under 2516.10(d), which speaks to the impact of the 

proposed development on neighboring properties. 

  VICE CHAIR MILLER:  Yes, I know, but we 
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are -- 

  BOARD MEMBER ETHERLY:  I'm sorry, strike 

that, 2516, is that 10(b), yes, that's 10(b).  I'm 

sorry. 

  VICE CHAIR MILLER:  We were saying we're 

talking about in the end that the whole picture, the 

impact of this type of subdivision on adjacent 

properties.  We're not talking about construction, 

impact of construction, I don't believe it is any 

different. 

  BOARD MEMBER ETHERLY:  No, I would agree. 

  VICE CHAIR MILLER:  You know, from any 

case. 

  BOARD MEMBER ETHERLY:  No, I would agree. 

 I just think you are missing a nuance of Mrs. Hardy's 

proposed language here, which in part does speak to 

construction, but I think further goes overall to the 

issue of that retaining wall, so conceivably the 

language as is currently drafted in Condition No. 17 

gets to construction to the extent we want to fiddle 

with that. 

  And I'm comfortable with that language, 

but I think she also speaks to the issue of the 

retaining wall.  And while I agree with my colleagues 

that it's a slippery slope that we get into in terms 
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of running into that issue of dueling experts never 

coming to an agreement, but as a nod towards that, the 

fact that you might have a discrepancy over critical 

root zones versus the drip-line, is there some 

language that can just specifically reference, not 

particular trees, but just generally speaking with 

some attention to trees on adjacent properties? 

  VICE CHAIR MILLER:  Okay.  I think I'm 

following you somewhat.  So basically, I mean, this 

condition would need to be rephrased.  But we would be 

looking at them consulting with her to determine the 

permanent impact on preserving the trees on her 

property. 

  BOARD MEMBER ETHERLY:  But I wouldn't 

necessarily go so far as to say consultation, but 

simply ensuring that the arborist who is retained by 

the applicant, looking at the wording of Condition 17, 

would have a very clear indication in this order by 

way of a condition that he or she or that firm is also 

to ensure that they look at impacts on trees of 

adjacent properties. 

  VICE CHAIR MILLER:  Okay.  Then the 

question is, as I see it then, just and allowing her 

experts to review those materials for those impacts.  

Okay.   
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  BOARD MEMBER ETHERLY:  But the way I would 

resolve that issue is perhaps not to go to that level, 

in terms of allowing the review of that.  Just 

ensuring that that look, that analysis has been done, 

because then you come back to the Chairman's slippery 

slope.  I could envision a scenario and I'm not 

suggesting that this would be the case, but I could 

envision a scenario where there is an argument or 

dispute as to whether or not adequate review has been 

completed, has been afforded, has been allowed for. 

  So I would just as soon include language 

to ensure that the arborist retained by the applicant 

does look at impacts on the trees on adjacent 

properties and simply leave it at that.  How that look 

is done, I would rather not get into. 

  VICE CHAIR MILLER:  Well, I could go a 

step further and allow her experts to review the plans 

and we don't have to say so that they can reach 

agreement.  I mean, that's -- 

  CHAIRPERSON GRIFFIS:  You mean, without 

arborists, they can't review the plans?  What good is 

reviewing the plans? 

  VICE CHAIR MILLER:  What's good?  Well, 

then they can make suggestions. 

  CHAIRPERSON GRIFFIS:  For what? 
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  VICE CHAIR MILLER:  They can -- 

  CHAIRPERSON GRIFFIS:  To what end?  It 

means actually nothing. 

  VICE CHAIR MILLER:  To what end? 

  CHAIRPERSON GRIFFIS:  To put it in there. 

  VICE CHAIR MILLER:  And then the applicant 

can accept them or not accept them. 

  CHAIRPERSON GRIFFIS:  That's right.  So 

the applicant can do it whether we tell them to do it 

or not.  They are going to be great neighbors and let 

them get all the experts into it.  We're putting in a 

condition that has no impact. 

  VICE CHAIR MILLER:  Well, maybe the 

neighbor can take steps on her property to protect her 

property when she knows what is going to be done on 

the abutting property.  It seems to me it goes to what 

Mr. Etherly said. 

  CHAIRPERSON GRIFFIS:  Okay.   

  VICE CHAIR MILLER:  Protecting adjacent 

neighboring properties. 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Etherly? 

  BOARD MEMBER ETHERLY:  I'm comfortable 

with that language, Mr. Chair.  Perhaps just making it 

a little more broadly in terms of wording, so it 

doesn't specifically refer to a specific adjacent 
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neighbor, but language that would ensure that the 

arborist takes into consideration impacts on trees of 

adjacent properties and allows for review of, you 

know, any findings. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, I think 

what we'll do is I think the intent is pretty clear 

from the Board and I think what we need to do is also 

look at a lot of where this came from, but the nexus 

the ANC has proposed condition also. 

  VICE CHAIR MILLER:  Right. 

  CHAIRPERSON GRIFFIS:  Which was the 

prohibition of the intrusion of the drip-lines.  And 

the response from the applicant to that condition, I 

think, probably ought to be reread by the Board and 

incorporated in some fashion into our condition.  And 

it does say that "All construction will be monitored 

by a certified ISA arborist to ensure the preservation 

of trees slated as such."  So those trees that are 

slated to be preserved in the Preservation Plan, I 

think, is important.  It goes on that they would, 

obviously, look at the clearance zone and the root 

zone and all of that. 

  Obviously, if a tree on an adjacent 

property has roots coming on to the applicant's 

property, it would have to be preserved and dealt 
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with.  Okay.  Anything else? 

  BOARD MEMBER ETHERLY:  Okay. 

  VICE CHAIR MILLER:  Do I understand we're 

going to take a look at this and craft it after this 

hearing in accordance with our discussion, basically? 

  CHAIRPERSON GRIFFIS:  Right. 

  VICE CHAIR MILLER:  I think that there are 

certain plans that should be shared with the ANC, 

should be shared with neighbors and we're going to 

have to just take a look and see what that is.  Is 

that agreed?  Is that what you think? 

  CHAIRPERSON GRIFFIS:  We're going to 

condition that certain information is shared with the 

ANC and the adjacent property owners.  What do you 

think that the outcome of that is if we require that 

to happen? 

  VICE CHAIR MILLER:  You know, I mean, it 

helps to look at it specifically.  But in my mind, I 

think it means we have to look and see well, what is 

that going to mitigate?  And in my mind, if we're 

talking about trees and construction that might effect 

or development that might effect neighboring 

properties that given that information, the 

neighboring properties might take other action to 

protect their trees. 
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  CHAIRPERSON GRIFFIS:  Okay.   

  VICE CHAIR MILLER:  Regardless of what the 

outcome is. 

  CHAIRPERSON GRIFFIS:  Okay.   

  BOARD MEMBER ETHERLY:  I agree. 

  CHAIRPERSON GRIFFIS:  It's so that they 

have the information. 

  VICE CHAIR MILLER:  That's right. 

  BOARD MEMBER ETHERLY:  Exactly. 

  CHAIRPERSON GRIFFIS:  So that they can 

deal with their own situation. 

  VICE CHAIR MILLER:  Right. 

  CHAIRPERSON GRIFFIS:  That's fine.  Let's 

move ahead then.  Anything else? 

  BOARD MEMBER ETHERLY:  Condition 19, is 

that what we're on? 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ETHERLY:  10 years? 

  CHAIRPERSON GRIFFIS:  Right.  We're 

looking at the time period for development.  Oh, where 

did we leave off with driveway and lighting?  Was 

there any -- there wasn't any concern on that. 

  BOARD MEMBER ETHERLY:  I don't think there 

was any concern. 

  CHAIRPERSON GRIFFIS:  All right.  As 
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proposed, so the 19 as the last condition as reported 

by the applicant is that this be phased over a 10 year 

period.  Mr. Mann? 

  BOARD MEMBER MANN:  Well, I was curious 

about that one, because didn't you, when we were 

discussing No. 9, say that you wanted to talk about 

phasing in No. 9?  So did you, first of all, want to 

move No. 19 or combine No. 19 with No. 9?  That's my 

first question. 

  CHAIRPERSON GRIFFIS:  I think that's 

possible. 

  BOARD MEMBER MANN:  Although it is 

irrelevant to me. 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Right. 

  BOARD MEMBER MANN:  But my second question 

is it says that it should be phased over a period of 

10 years.  Now, does that mean that it's going to be 

that construction on the final unit has to start 

within 10 years or that it is going to be that 

construction has to be completed within 10 years? 

  CHAIRPERSON GRIFFIS:  What's your 

understanding or what do you think would be 

appropriate? 

  BOARD MEMBER MANN:  Well, I would have to 
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go back to the information that was submitted to check 

on that.  But I was hoping that somebody sitting at 

this desk might recall. 

  COMMISSIONER PARSONS:  Well, I think it 

should say that construction of the property may be 

completed within a maximum of a 10 year period from 

the date of this order. 

  BOARD MEMBER MANN:  I guess, the part I 

don't perhaps understand is then what happens if it's 

not? 

  COMMISSIONER PARSONS:  It would come back 

for an explanation of why and request for an 

extension. 

  CHAIRPERSON GRIFFIS:  But what it would 

actually end up doing is at 10 years, six months, they 

couldn't pull a permit for the last couple of houses 

that weren't complete. 

  COMMISSIONER PARSONS:  Yes. 

  CHAIRPERSON GRIFFIS:  So that they would 

come back from some sort of reprocessing.  Is that 

everyone's understanding? 

  VICE CHAIR MILLER:  Yes. 

  BOARD MEMBER ETHERLY:  Yes. 

  BOARD MEMBER MANN:  That's fine with me. 

  COMMISSIONER PARSONS:  But what about this 
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phasing diagram that cropped up here? 

  CHAIRPERSON GRIFFIS:  Yes, that would be 

what Mr. Mann said is do we have that as a condition 

under 9, which was going to more of the construction 

elements or is that included in this condition?  I 

think as long as it's included, that's the important 

aspect of it.  So it will be part of the condition 

order. 

  COMMISSIONER PARSONS:  Well, I don't 

understand the wisdom of this.  It's maybe none of our 

business.  But what if somebody wanted to buy Lot A13 

tomorrow?  I'm not making a bid, but it's a nice lot. 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER PARSONS:  And I don't 

understand that if the roads are in place and so 

forth, why would they preclude this? 

  CHAIRPERSON GRIFFIS:  Well, I think this 

was not something that the Board created.  Obviously, 

it was proposed by the applicant and I think it goes 

on.  I think it was the -- to my understanding, that 

it was developed based on the reality of how this 

would actually be constructed.  There is going to have 

to be a staging area.  That also being proposed seemed 

to mitigate the overall potential for permanent damage 

on the adjacent sites by starting to regrade huge 
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areas uncoordinated that may end up having, you know, 

whatever it be, soil erosion, that would impact the 

adjacent properties or other aspects. 

  So the specific of how it was done, I 

don't know the logic on that, but it seems to be 

appropriate for the pieces of this large project that 

would be regraded and obviously developed. 

  COMMISSIONER PARSONS:  So where in our 

order would this diagram be referenced? 

  CHAIRPERSON GRIFFIS:  Condition 9. 

  COMMISSIONER PARSONS:  Thank you.  Let me 

look at that again.  It's not there now. 

  CHAIRPERSON GRIFFIS:  No, it isn't. 

  COMMISSIONER PARSONS:  Oh, I'm sorry.  

Okay.   

  CHAIRPERSON GRIFFIS:  Right.  No, we added 

that in. 

  COMMISSIONER PARSONS:  I'm sorry, I missed 

that. 

  CHAIRPERSON GRIFFIS:  That's okay.  We're 

proposing Condition 9, because it goes directly to the 

permanence and construction entrance and egress and 

also goes to the phasing of development of this.  Now, 

the overall phased development, the timing, we could 

add it all under one condition.  It doesn't matter. 
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  VICE CHAIR MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  Anything else? 

  BOARD MEMBER ETHERLY:  So that final 

condition, Mr. Chair, could conceivably be 

consolidated with No. 9, but you would otherwise 

retain that existing language? 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ETHERLY:  Okay.  And it would 

be the understanding of the Board that construction 

would be completed by or within that 10 year period? 

  CHAIRPERSON GRIFFIS:  That's my 

understanding. 

  BOARD MEMBER ETHERLY:  Okay.  Mr. Chair, 

it would be my suggestion, based on where we are as I 

kind of slated my suggestion for moving forward with 

the conditions, to continue with using the applicant's 

discussion, at least as a frame work, in terms of some 

of the additional conditions that were proffered by 

the other parties.  I think having gone through these 

initial 19 or so conditions, the remaining conditions 

that are out there probably can be dealt with fairly 

expeditiously, but as my colleagues are aware, there 

are quite a few that go into uncharted territory as it 

relates to the Friends of Whitehaven, and perhaps to a 

somewhat lesser extent, the certain residents and the 
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ANC.  But it would be my suggestion to continue 

barreling forward, unless there is -- 

  CHAIRPERSON GRIFFIS:  Absolutely.  Are 

there conditions that you want to discuss that were 

not being accepted into the order? 

  BOARD MEMBER ETHERLY:  With respect to the 

applicant's discussion of proposed OP conditions, I 

think we have touched upon most of what was included 

in the OP discussion.  I tried to take a look at the 

March 28th submittal just to make sure we weren't 

necessarily missing anything from OP and, I think, for 

the most part everything has been caught within. 

  With the exception perhaps of the issue of 

utilities along W Street, which is, and once again I'm 

jumping to the March 28th supplemental report of OP, 

there was an issue related to the utilities along W 

Street at proposed Condition G, language related to 

what should be included within the Homeowners 

Agreement at H.  And then also I, in terms of some 

areas that perhaps we haven't touched on, although I 

think I we have really dealt with. 

  So with respect to OP, as it relates to 

the issue of all utilities along W Street, and within 

the site shall be buried underground by the applicant. 

 I'm not certain whether that language is required, 
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but I'm comfortable if that language is included in. 

  CHAIRPERSON GRIFFIS:  Good.  Any 

objection?  Excellent.  Let's move on. 

  BOARD MEMBER ETHERLY:  And then with 

respect to the proposed language, "The Homeowners 

Agreement shall ensure adequate maintenance of public 

green space, roads and the storm water management 

system in perpetuity."  Once again, no objection, but 

I'll filter it through.  Do we need it? 

  CHAIRPERSON GRIFFIS:  Okay.  I think it is 

in there already in the proposed conditions that we 

have, but perhaps we'll utilize that language.  I 

don't think it needs to be a separate condition, 

although it is agreed upon by the Board, so far as I 

understand from this deliberation.  Okay. 

  BOARD MEMBER ETHERLY:  Okay.  With respect 

to the issue of soil erosion control, I think we 

touched upon that earlier, Mr. Chair.  I'm back into 

the applicant's submittal at page 6, Item 3, under the 

heading of Response of the Applicant to the Office of 

Planning's Proposed Conditions.  I think we have 

touched upon everything that's included within the 

Office of Planning report, Mr. Chair. 

  With respect to the -- I'm sorry. 

  VICE CHAIR MILLER:  Are you moving off of 
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the Office of Planning?  I'm sorry, I'm just not sure 

that we have and I want to be sure, because I think 

that we need to give them great weight.  And so, they 

have a lot of conditions. 

  CHAIRPERSON GRIFFIS:  What's the issue? 

  VICE CHAIR MILLER:  That they proposed.  

Well, even the soil erosion control, where is that in 

a condition, just to make sure. 

  BOARD MEMBER ETHERLY:  The soil erosion 

was referenced in the applicant's submittal as being 

part of the Office of Planning's proposed conditions, 

so I'm not pulling it from their supplemental.  

Actually, if you look at page 3 of the supplementary 

report dated March 28th, at the bottom, proposed 

Condition C speaks to the issue of "Adequate soil 

erosion control measures shall be provided to protect 

the natural drainage channel and the NPS park land 

from damage during the construction of road and 

houses." 

  VICE CHAIR MILLER:  Exhibit A is the 

proposed conditions we have been reading from, right? 

  BOARD MEMBER ETHERLY:  Right. 

  VICE CHAIR MILLER:  It's in there? 

  BOARD MEMBER ETHERLY:  No. 

  VICE CHAIR MILLER:  It's not in there? 
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  BOARD MEMBER ETHERLY:  Well, in Exhibit A 

at page 6, No. 3, there is reference to soil erosion. 

 The OP supplementary report dated March 28th gives us 

somewhat more detail in terms of that language where 

the Office of Planning continues to recommend approval 

subject to a list of conditions.  And proposed 

Condition C is "Adequate soil erosion control measures 

shall be provided to protect the natural drainage 

channel and the NPS park land from damage." 

  VICE CHAIR MILLER:  Okay.  So I'm looking 

at the same thing you are then.  And so in the 

applicant's proposed conditions it just says "We agree 

to this condition."  We it seems to me we need to 

insert that and make sure we include C. 

  BOARD MEMBER ETHERLY:  Right. 

  VICE CHAIR MILLER:  Okay.  So we will.  

Okay.   

  BOARD MEMBER ETHERLY:  And I have no 

objection to that. 

  VICE CHAIR MILLER:  Okay.   

  COMMISSIONER PARSONS:  I guess the problem 

here is that this Exhibit A that we are reading from 

predates the Office of Planning's supplemental report. 

 So they address essentially four conditions which 

were previously discussed and now we go on with D, E, 
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F, H, I, all the way through J.  So it doesn't address 

that. 

  BOARD MEMBER ETHERLY:  No, I agree.  I 

think in large part we have gotten to most of the OP 

conditions that are in the March 28th document, but I 

agree with both of my colleagues.  I'm literally 

flipping back between that document, the applicant's 

submittal and then as we get into the Friends of 

Whitehaven, the ANC and Mrs. Hardy making certain that 

we are not overlooking or neglecting any other 

condition that may be out there. 

  VICE CHAIR MILLER:  Okay.  So just looking 

at OP's conditions now, there is that Condition D that 

talks about the fencing and the drip-lines of trees 

that we were talking about before.  And my 

understanding is that we're going to go back and take 

a look at that and craft some language to protect the 

trees.  Is that correct?  I mean, is that everybody's 

understanding? 

  BOARD MEMBER ETHERLY:  Yes. 

  VICE CHAIR MILLER:  Okay.   

  CHAIRPERSON GRIFFIS:  E, we're fine with. 

 F, we're fine with. 

  COMMISSIONER PARSONS:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes. 
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  COMMISSIONER PARSONS:  I'm going to 

suggest something. 

  CHAIRPERSON GRIFFIS:  Please. 

  COMMISSIONER PARSONS:  The Conditions 4 

and 5, we don't need to reference them, I'll just 

paraphrase them, are very specific about those lots 

that back up to the park. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  And including the 

fence we discussed earlier. 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER PARSONS:  And it would seem 

to me that rather than having a covenant that these 

Conditions 4 and 5 be bundled up into a scenic 

easement that is donated to the Park Service, so that 

the benefit toward -- the benefit going to the park is 

recorded in a deed to the Park Service.  And it's 

something that, I think, we briefly discussed during 

the hearing.  But the way it is now, this covenant 

that will run with the land doesn't have any sense of 

enforcement by the Park Service, other than they will 

get plans for comment and so forth. 

  And I wondered what you felt about that.  

The Comprehensive Plan talks about seeking easements 

to protect the stream, valley, parks of the city and 
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this would be the first time we have done that.  But 

that's my suggestion following F here.  That's not 

what F says. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  But I would like to 

propose that. 

  CHAIRPERSON GRIFFIS:  Comments on that 

proposal rather than having it run with the land as a 

covenant or deeded to the land, but rather as a scenic 

easement to the National Park Service?  Ms. Miller? 

  VICE CHAIR MILLER:  I just want to ask Mr. 

Parsons how the scenic easement, how or why the scenic 

easement would provide greater protection than the 

covenance? 

  COMMISSIONER PARSONS:  Well, it's 

enforceable by the Park Service then.  It is an 

interest in land that is donated to the Park Service. 

 So you're not an over-the-fence neighbor.  You're a 

participant.  The Park Service then is a participant 

in the decision-making on the site. 

  CHAIRPERSON GRIFFIS:  Didn't we have an 

application recently where the Park Service gave it 

back to the property owners?  Do you remember that?  

We talked about that. 

  BOARD MEMBER MANN:  22301. 
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  CHAIRPERSON GRIFFIS:  Right. 

  BOARD MEMBER MANN:  Apartments, Spring 

Valley. 

  CHAIRPERSON GRIFFIS:  Just trying to bring 

a familiarity with the Board of what that means, this 

scenic easement, and the Park Service's responsibility 

to the property and then that of the individual 

landowners if it's a covenant. 

  COMMISSIONER PARSONS:  Yes.  As I 

understand, the covenant would be enforced by the 

Homeowners Association? 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER PARSONS:  I'm looking for 

more protection for these specific lots than that.  

Only as it applies to Items 4 and 5.  I think they had 

been renumbered, but 4 and 5 in the proposed order. 

  BOARD MEMBER MANN:  And the condition then 

of that scenic easement would be simply that they 

can't do things like chop down the trees?  Is that the 

idea? 

  COMMISSIONER PARSONS:  No, it has to do 

with exactly what they say they are going to do in 

here, that is the 40 foot setbacks, the 30 foot 

setbacks, the fact that they are not going to put 

patios and decks.  I'm trying to paraphrase. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 108

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  BOARD MEMBER MANN:  So you wouldn't really 

change anything that's already been proposed, simply 

as you said, the enforcement mechanism of it? 

  COMMISSIONER PARSONS:  That's correct. 

  BOARD MEMBER MANN:  I see. 

  VICE CHAIR MILLER:  And this would be 

instead of the covenance? 

  COMMISSIONER PARSONS:  Yes. 

  VICE CHAIR MILLER:  Okay.  Or in addition 

or?  No, instead.  It would have to be instead.  Okay. 

  COMMISSIONER PARSONS:  Yes. 

  VICE CHAIR MILLER:  For a greater 

assurance that that land would be protected? 

  COMMISSIONER PARSONS:  Yes. 

  CHAIRPERSON GRIFFIS:  Why are you 

convinced that it would be of greater insurance? 

  VICE CHAIR MILLER:  Because the purpose of 

it goes to protecting the interest of the park land 

and what Mr. Parsons is saying, too, is that the 

National Park Service has a greater interest in 

protecting that than does the Homeowners Association. 

 Is that correct, Mr. Parsons? 

  CHAIRPERSON GRIFFIS:  The other side. 

  COMMISSIONER PARSONS:  Yes.  And we're 

trying to ensure that the Park Service is not simply a 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 109

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

barking dog on the other side of the fence when the 

chainsaw starts or whatever, some individual landowner 

gets out of hand and does something that's not within 

the covenance and then the Homeowners Association is 

in the awkward position of slapping his wrist or her 

wrist.  And that's what I was looking for. 

  VICE CHAIR MILLER:  Mr. Parsons, I just 

want to ask one other question.  Does the National 

Park Service have to accept this?  I mean, we require 

this of the applicant?  Is that sufficient that it 

will be done or does it require the acceptance by the 

Park Service?  Because what if they don't accept it? 

  CHAIRPERSON GRIFFIS:  But it brings up an 

interesting question, Ms. Miller.  One is just the use 

of the vehicle.  I'm not sure it's fully understood by 

the Board, at this time, and so I think it would be 

premature for us to condition a requirement of a 

scenic easement when I am not convinced that the Board 

specifically understands what authority it would have 

or how that would actually preserve the intent of what 

this condition is supposed to do. 

  We have this Homeowners Association that 

is going to be set up that not only is going to 

control this aspect, but all sorts of design aspects 

and footprint aspects.  I mean, I think Mr. Parsons' 
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point is well-stated that the Park Service has a great 

concern of that setback.  But I don't believe that the 

Homeowners Association as a whole don't share equally 

that concern about having that buffer and that 

protection on the Park Service land. 

  So I would propose rather than trying to 

educate, have this Board fully understand what it 

means to condition and require a scenic easement to 

the National Park Service private property, that we 

hold the condition as it has been proposed by this 

Board. 

  VICE CHAIR MILLER:  Also, there are two 

mechanisms, are there not, for protecting this 

property?  One is the covenant and the other one is 

this order. 

  CHAIRPERSON GRIFFIS:  That's true. 

  COMMISSIONER PARSONS:  Yes. 

  VICE CHAIR MILLER:  I think it's a good 

idea worth pursuing, but I think I tend to agree with 

the Chairman that maybe it wasn't explored fully 

enough to put in as a condition. 

  COMMISSIONER PARSONS:  So perhaps a future 

applicant could come forward saying I'm willing to 

donate a scenic easement to the Park Service and then 

the Board would become accustomed to it. 
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  CHAIRPERSON GRIFFIS:  That's true. 

  COMMISSIONER PARSONS:  Okay.   

  CHAIRPERSON GRIFFIS:  Because we've only 

seen the reverse in terms of the experience that I 

have on this Board and I know the Board's experience 

is the absolute reverse, where the Park Service is 

giving up that, because of its maintenance 

responsibilities and putting it back on the private 

owners.  Not that that has any context, but that's the 

limit of which the Board has processed it. 

  COMMISSIONER PARSONS:  Okay.  That's 

understood. 

  VICE CHAIR MILLER:  And I would also say, 

I think the Park Service did participate in this 

proceeding and if they had put forth that proposal, we 

could have addressed it. 

  COMMISSIONER PARSONS:  I understand.  Yes, 

I understand. 

  VICE CHAIR MILLER:  Okay.   

  COMMISSIONER PARSONS:  I waited until the 

end thinking I had worn you out. 

  BOARD MEMBER ETHERLY:  You're sneaking 

right in there, Mr. Parsons. 

  CHAIRPERSON GRIFFIS:  Okay.   

  COMMISSIONER PARSONS:  Too attentive. 
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  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER PARSONS:  No, I think it's a 

good idea.  The Park Service holds scenic easements 

all over this country, so as not to take land off the 

tax rolls and so forth and it's a very valuable 

effective tool. 

  VICE CHAIR MILLER:  Yes. 

  COMMISSIONER PARSONS:  But certainly this 

Board is not familiar with it.  Thank you. 

  CHAIRPERSON GRIFFIS:  Well said.  Okay.  

Other items?  It looks like we will -- yes, Ms. 

Miller? 

  VICE CHAIR MILLER:  And just to finish 

giving OP their great weight, I think (i) represents 

the concern about the density or the McMansions, 

etcetera, and I think we have addressed that in the 

conditions.  I think that the applicant set forth, I 

think, in their restrictions of lot occupancy. 

  CHAIRPERSON GRIFFIS:  Right.  I think the 

intent of this is there.  I don't agree that we would 

adopt Condition I which states -- 

  VICE CHAIR MILLER:  No, I agree. 

  CHAIRPERSON GRIFFIS:  -- information 

placed in the title that needed lots and consolidation 

or a subdivision would be considered by the BZA for 
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theoretical lots.  Obviously, we can't require a 

condition that precludes somebody from bringing in an 

application. 

  VICE CHAIR MILLER:  I agree.  What I was 

saying was I think that that issue has been addressed 

sufficiently by the applicant. 

  CHAIRPERSON GRIFFIS:  Yes. 

  VICE CHAIR MILLER:  And we don't need to 

add an additional condition. 

  CHAIRPERSON GRIFFIS:  Okay.  Agreed. 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  J, we have also 

touched on J.  One, where we are talking about the 44th 

Street road allowance.  Two, which was the applicant 

with the minimal sidewalk.  We really didn't get into 

that one. 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  This is going off 

the property towards the berm and that of on Foxhall. 

 It is my opinion, based on this, that that's an 

excellent idea, but I agree somewhat where I believe 

the Office of Planning was stating.  Well, I don't 

believe we have the jurisdiction to strike any of the 

conditions of that aspect outside the property and 

adjacent to somebody else.  Okay.  Lastly, the 
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applicant would install the on-demand light, which we 

have also addressed. 

  Anything else then?  Any other conditions 

that the Board Members would like to take up, discuss, 

respond to? 

  VICE CHAIR MILLER:  I would like to look 

at the other conditions of the ANC and the other 

parties, but I need to take a moment. 

  CHAIRPERSON GRIFFIS:  Well, let's take up 

the ANC's conditions then one at a time.  The first 

one is relinquish to the claims of 44th Street.  We 

have addressed that in covenance placed on the deeds, 

a sale at the border of the federal property.  We have 

also discussed that in terms of the setbacks, the 

building restriction line, the rear lines, also the 

fencing that's going on there.  The third is the 

swimming pools be construction allowable.  We also 

have that condition then as part of the order. 

  The Homeowners Association would consider 

policies prohibiting the use of harmful chemicals and 

pesticides.  We did not discuss that specifically.  It 

was addressed in the case.  I took it as the silence 

of the Board of not addressing whether salt or types 

of salt on streets that would be used would -- I took 

it as the Board not seeing it rise to the level of 
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requiring a condition or being outside of the Board's 

jurisdiction to condition. 

  I think an important aspect of it was what 

Mr. Parsons put back in is the specific operating 

understanding of how the Storm Water Management Plan 

is done.  Meaning, how much water is actually filtered 

through.  We do have as part of the submissions and 

part of this order, the applicant, how they are 

dealing at different points with the water storage and 

the filtration.  How much you actually put back in to 

the environment and off-site is an important aspect 

and that goes to the 15 year and all that. 

  So I think that has been adequately 

addressed within the jurisdiction of the Board.  For 

flood sake's intent, the applicant would work with 

DDOT to maintain and improve the natural earth and 

berm fronting the Foxhall Road and reconfigure that 

for traffic improvements, the signal and the lane.  I 

took it as the Board knew, but I can be corrected, but 

obviously the important aspect of it is we look at so 

much in terms of the site plan that is provided, that 

is an incredible amount of information of which the 

Board is approving. 

  It's not just these conditions.  It's that 

plan and the Tree Preservation Plan, the site plan, 
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all those that are taken into account along with our 

conditions, and I think the concern, the proposed 

condition of the ANC in terms of that are reflected in 

that, being the turning radius, the light, the access 

to and from Foxhall into the site. 

  We have dealt with whether the applicant 

would recommend things to DDOT, the turning, right 

turns and all that.  Obviously, I won't address that 

again.  Construction entrance, we have also dealt 

with.  The Construction Management Plan, we have 

addressed.  The restrictions and the hour of 

construction, I think, all of those construction 

aspects were adequately and succinct, not succinctly 

actually, but sufficiently addressed. 

  The returning the Foxhall Road to the same 

condition as it has been found.  Hopefully, it will be 

better when it is all over with.  But obviously, it 

goes well beyond what we would be able to require and 

it is also a requirement, obviously, with other codes 

within the District.  With that, Ms. Miller, anything 

else you want to pick up?  That was your two minutes 

to review. 

  VICE CHAIR MILLER:  Just on the ANC or 

anybody? 

  CHAIRPERSON GRIFFIS:  Oh boy. 
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  VICE CHAIR MILLER:  No, I don't think we 

have covered everybody, but I think we have covered 

the ANC, as far as I can determine.  I think we did.  

A lot of them could fall under construction 

management. 

  CHAIRPERSON GRIFFIS:  Indeed, they do.  

And let's touch upon a lot of them.  Let's make sure 

that everyone knows we do read and deliberate on all 

this stuff. 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  But there was also 

talks about monthly meetings and how the construction 

manager and the adjacent property owners and all that 

would be required to meet.  We obviously have not 

included that and it is of purpose that it is not 

included in our conditions.  I'm going to skip 

through, because my review, deliberation on it, I 

think we have addressed all of the aspects that were 

proposed and presented by the ANC and therefore have 

afforded them great weight. 

  BOARD MEMBER ETHERLY:  I would agree, Mr. 

Chair.  I'll just speak very specifically to the issue 

of the conservation easement that was noted at what 

applicant has identified as No. 21 and then a number 

of the peer review type of elements that are included 
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within the ANC's suggestions.  I understand where the 

ANC is endeavoring to go here, but I think a number of 

these items go somewhat beyond the scope of what we 

are endeavoring to address, especially as it relates 

to kind of mandating the type of review that's 

afforded to some of the things that are done with 

regard to tree and landscaping, in particular trees as 

well as the wetlands piece. 

  CHAIRPERSON GRIFFIS:  Good.  And I think 

that the case was made for several specific aspects, 

that included.  I did not find persuasive the 100 foot 

setback.  We're looking at 30 and 40 feet.  And I 

don't think the case was made that was incredible 

persuasive that required that amount of distance.  And 

showing the site plans and the buffering elements and 

the building restrictions in the area, I think, is 

very appropriate as proposed. 

  VICE CHAIR MILLER:  Okay.  Okay.  I think 

we can address some of the other concerns of parties. 

  CHAIRPERSON GRIFFIS:  Oh, you're talking 

about that then. 

  VICE CHAIR MILLER:  I think I am. 

  CHAIRPERSON GRIFFIS:  Good.  Let's move 

on. 

  VICE CHAIR MILLER:  And I would say, I 
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think that the ANC was quite concerned about the light 

and, in fact, that is something that we found 

legitimate. 

  CHAIRPERSON GRIFFIS:  The light? 

  VICE CHAIR MILLER:  The traffic light, 

going to traffic safety. 

  CHAIRPERSON GRIFFIS:  Okay.   

  VICE CHAIR MILLER:  Within our 

jurisdiction.  W Street neighbors, I think there was a 

big issue about having a representative on the 

Architectural Committee of the subdivision and I think 

that is beyond our jurisdiction.  And even if it is 

within our jurisdiction, I don't think they made the 

case that was necessary to protect objectional impacts 

to their neighborhood.  So I would make that a 

condition.  If other people want to address that, go 

ahead. 

  Saying something with respect to a house 

that's a matter-of-right that is being constructed, 

that's beyond our jurisdiction.  Again, a general 

mechanism for coordination between neighbors and the 

developer, they ask for, I think it's a good idea, but 

I don't think it's something we can impose.  Okay.  I 

mean, I think that we're required to address with 

particularity, you know, the ANC's concerns and Office 
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of Planning's concerns.  It doesn't mean that we 

haven't considered every other condition that is 

proposed here. 

  And so I don't think we have to go through 

every single one of the conditions that have been 

proposed, but I think with respect to Ms. Hardy, we 

have touched upon the fact that about sharing plans, 

etcetera, that will impact her property and we're 

going to be crafting that one more particularly.  

There was Friends of Whitehaven also set forth some 

conditions.  One was requiring the applicant to 

consult with an independent wildlife expert on 

maintaining and protecting the fox den. 

  You know, while I think that's a nice 

idea, I don't think that the case was made that this 

was something that was so likely to have an adverse 

impact on it that we needed to craft a condition to 

mitigate against that.  So I don't think that we need 

to add that as a condition.  I don't know if anybody 

else feels otherwise. 

  BOARD MEMBER ETHERLY:  I would agree, Mr. 

Chair.  As you look through both the ANC proposed 

conditions and those of Friends of Whitehaven, I 

believe, clearly, a couple of the areas that perhaps 

were not touched in significant detail, I just did not 
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find the record to be compelling with regard to 

essentially going to some of the positions that were 

sought as we look at some of the items around, the 

Storm Water Management and Retention Plans and low 

impact development as related to the Friends of 

Whitehaven. 

  I just felt very, very strongly that the 

Storm Water Management Plan and the Wetlands 

Preservation Plans that were offered by the applicant 

were more than appropriate for the challenges that are 

presented by this area.  And I would further agree 

with Mrs. Miller as it relates to some of the items of 

Mrs. Hardy's proposed conditions.  I think what was 

perhaps most significantly a struggle was dealing with 

that issue of the Tree Preservation Plan and, in 

particular, ensuring that there is a certain measure 

of coordination and collaboration, if you will. 

  And I think there is a limit to what this 

Board can do to mandate that.  But I think, clearly, 

the spirit of this Board's dialogue and the spirit of 

our discussion around some of the conditions clearly 

communicate to the applicant that there is a desire on 

the part of this Board to see as much collaboration as 

possible.  I just don't think it is necessary or 

appropriate for us to try to will the hammer and 
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mandate it, because I think that takes us beyond the 

scope of what we can do. 

  With that, Mr. Chair, I'm comfortable 

moving forward.  Thank you. 

  CHAIRPERSON GRIFFIS:  Anything else then? 

 Any other comments, deliberation, conditions before 

us?  Very well.  We've got a motion before us.  It has 

been conditioned and seconded.  If there is nothing 

further from the Board, I would ask for all those in 

favor to signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  Aye.  And opposed?  

Abstaining?  Very well.  Why don't we record the vote? 

  MR. MOY:  Yes, the staff would record the 

vote as 5-0-0 on the motion of Mr. Etherly to approve, 

seconded by Mr. Mann, that's to approve with 

conditions.  Also in support of the motion was Mr. 

Parsons and Ms. Miller. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Moy.  That completes one case in 

the morning session for deliberation.  We're going to 

take a 15 minute recess and we'll return and take up 

the last remaining cases for decision. 

  (Whereupon, at 12:19 p.m. a recess until 

12:52 p.m.) 
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  CHAIRPERSON GRIFFIS:  Very well.  Let's 

presume the Public Meeting.  Mr. Moy, if you wouldn't 

mind calling the next case for our -- 

  MR. MOY:  Yes, Mr. Chairman.  The next 

case is a Motion for Minor Modification of Plans 

pursuant to 3129 to Application No. 17134 of Jerome 

Walker.  This application was pursuant to 11 DCMR 

3104.1, for a special exception to allow the 

construction of a two-story rear enclosed porch 

addition to a single-family row dwelling under section 

223, not meeting the lot occupancy requirements under 

section 403 rear yard, 404 an open court requirement, 

section 406, in the R-4 District at premises 163 Adams 

Street, N.W., that's in Square 3125, Lot 15. 

  A summary order was issued on March 24, 

2004.  The applicant filed this motion to the Board 

for a minor modification of approved building plans.  

A site visit during the construction phase of the 

project revealed that the construction exceeded the 

approved plans by projection of 30 inches. 

  Finally, as a preliminary matter, Mr. 

Chairman, the Board should consider a waiver from 

section 3129 of the Zoning Regulations, that's the six 

month rule, for filing a modification of plans, 

pursuant to section 3129.  Also, this morning the 
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Board received two other filings, which, of course, 

are untimely.  One from ANC-5C from James Barry, the 

Chairman, and second a letter from Mr. Walker, the 

applicant, which is his letter supporting the ANC 

filing.  And staff will conclude the briefing, sir. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Moy.  Is there any opposition to 

waiving our time requirement in terms of taking this 

minor modification up? 

  BOARD MEMBER ETHERLY:  No objection, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Excellent.  We'll 

take it as a consensus of the Board to waive our 

timing for processing minor modification.  Let's go 

now to accepting the two pieces of evidence from the 

ANC-5C and also the applicant or rather the owner's 

letter.  I don't have any difficulty in accepting 

those into the record, unless there are others? 

  BOARD MEMBER ETHERLY:  No objection. 

  VICE CHAIR MILLER:  No objection. 

  CHAIRPERSON GRIFFIS:  No objection being 

stated.  Let's move ahead then for this minor 

modification.  It's pretty clear that it is minor.  

Although, it is an interesting piece of fact.  The 

Zoning Administrator, of course, does have a 2 percent 
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flexibility in approving elements.  This being such a 

small de minimis project, it actually is in excess of 

10 percent.  Therefore, it is beyond the Zoning 

Administrator and therefore was referred to us for 

further processing this minor modification. 

  I have reviewed the record and also the 

plans that were submitted in.  I don't see that this 

moves away from any of those aspects and facts and the 

pertinent issues that were approved previously and I 

would move approval of the minor modification. 

  BOARD MEMBER ETHERLY:  Mr. Chair, I 

neglected to note prior to us starting that I did not 

participate in the original proceeding of this case. 

  CHAIRPERSON GRIFFIS:  Oh. 

  BOARD MEMBER ETHERLY:  It just comes to 

me.  So as I have not read the record, I will not be 

participating in the minor modification of this case. 

 So the prior vote should reflect my not participating 

in the motion to reconsider the motion for the minor 

modification and the waiver of the six month rule. 

  CHAIRPERSON GRIFFIS:  That is too bad.  

Make you chair the next one. 

  BOARD MEMBER ETHERLY:  I'll sit here and 

keep you company. 

  CHAIRPERSON GRIFFIS:  Indeed.  Very well. 
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 Then noting that, Board Members, I would move 

approval of the minor modification of Application 

17134 and ask for a second. 

  BOARD MEMBER MANN:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann. 

 As I stated, I don't see anything that moves away 

from that area in aspects that were approved 

previously under the summary order.  The dimensions 

have been slightly adjusted and I don't see it rising 

to any level of concern.  I would open it up for any 

other deliberation.  Not noting any other 

deliberation, we have a motion before us that has been 

seconded.  I would ask for all those in favor to 

signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  Aye.  And opposed?  

Good.  Mr. Moy? 

  MR. MOY:  Yes, the staff will record the 

vote as 3-0-2.  This is on the motion of the Chairman, 

Mr. Griffis, to approve, seconded by Mr. Mann.  Also 

in support of the motion is Ms. Miller, and we have 

Mr. Etherly and a Zoning Commission Member not 

participating on this case. 

  CHAIRPERSON GRIFFIS:  Thank you.  The next 

case? 
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  MR. MOY:  The next case is another motion 

to modify an Application 16601 and Condition No. 5 of 

NJA Development Partners, LP, Daniel and Mary Loughran 

Foundation, Incorporated.  This was an application 

pursuant to 11 DCMR 3104.1 and 3103.2, for a special 

exception under 411.11 of the Zoning Regulations.  

This was to allow multiple roof structures not meeting 

the normal setback requirements for a variance from 

the requirement of 1709 to use Transferable 

Development Rights or TDRs and for a variance from the 

residential recreation space requirements of 773.3. 

  The requested relief is necessary to 

permit the construction of a 14 story apartment house 

and hotel in the C-3-C District in Square 741 located 

at the intersections of New Jersey Avenue, K Street, L 

Street and 2nd Street, S.E., that's in Square 741, Lot 

7, 8, 13, 14, 16 through 18, 20 through 36, 801, 803, 

804, 807 through 809 and a public alley to be closed. 

 The final order on this case was issued on December 

13, 2000, subject to 10 conditions. 

  The applicant requests the Board to 

approve a modification to order 16601 to remove from 

the order reference to a variance from section 1709 of 

the Zoning Regulations and to eliminate Condition No. 

5, because it would no longer apply.  And finally, the 
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Board should take up a waiver from section 3129.3, 

which is the six months for filing a modification from 

the date of the issuance of a final order.  That 

completes the staff's briefing, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 

 Is there any objection to waiving our timing 

requirement in order to hear this minor modification, 

at this time? 

  BOARD MEMBER ETHERLY:  No objection. 

  VICE CHAIR MILLER:  No objection. 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 

proceed then to the substance of the motion to modify 

Application 16601.  It does go to the aspect of 

whether as the applicant was first presented to the 

Board, it was through the utilization of TDRs and 

attendant to that was conditions that incorporated 

types of housing units.  I'll open it up to Board 

comments, deliberation.  Mr. Mann? 

  BOARD MEMBER MANN:  It seemed to me after 

reviewing the entire record that -- 

  CHAIRPERSON GRIFFIS:  Oh, I'm sorry.  You 

know what, that's an excellent point.  Don't we have 

to state the fact that we read the -- well, anyway 

there it is. 

  BOARD MEMBER MANN:  Well, I've read the 
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entire record. 

  CHAIRPERSON GRIFFIS:  Continue. 

  BOARD MEMBER MANN:  And so I feel 

qualified to say that, after reviewing the entire 

record, there is nothing in my mind that held them to 

the particular course of action that was first 

approved and that this minor modification is 

completely allowable under what we approved the first 

time around, because of the change in the conditions. 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent.  

Is there anything further?  Any issues required by the 

Board in terms of its understanding and deliberation? 

 Very well.  Then I would move approval of the motion 

to modify Application 16601 and Condition No. 5, as 

stated, and ask for a second. 

  BOARD MEMBER MANN:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann. 

 Any other comments, deliberation?  If nothing 

further, we have a motion before us.  It has been 

seconded.  I would ask for all those in favor to 

signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  Aye.  And opposed?  

Abstaining?  Good.  Mr. Moy? 

  MR. MOY:  Yes, the staff would record that 
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the Board's vote was 4-0-1, this is on the motion of 

the Chairman, Mr. Griffis, to grant the modification, 

seconded by Mr. Mann.  Also in support of the motion 

was Ms. Miller and Mr. Etherly, and we have a Zoning 

Commission Member not participating. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  

All right.  Anything else? 

  MR. MOY:  Nothing, except for the last 

case of the morning. 

  CHAIRPERSON GRIFFIS:  Let's get to that. 

  MR. MOY:  Yes, that is the Remand of 

Application No. 16566-E, as in echo, of the President 

and Directors of Georgetown College, pursuant to 11 

DCMR 3104.1, for a special exception for the review 

and approval of the University Campus Plan, years 2000 

to 2010, under section 210 in the R-3 and C-1 

Districts at premises bounded by Glover Archbold 

Parkway to the west, the National Park Service 

property along the Chesapeake and Ohio Canal and Canal 

Road to the south, 35th Street, N Street to 36th Street 

and 36th Street to P Street to the east and Reservoir 

Road to the north. 

  That's in Square 1222, Lot 62, 801 through 

810, Square 1223, Lots 85 to 86, 807 through 810, 812, 

815, 826, 827, 831, 834, 846 through 847, 852 through 
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853, 855 and 857 through 858, Square 1226, Lot 91, 94 

through 101, 104 through 105, 803 through 804, 806 and 

811 through 815, Square 1248, Lots 122 through 125, 

150 through 157, 800 through 802, 804 through 806, 829 

through 831 and 834 through 835, and finally, Square 

1312, which is in Lots 815 through 817. 

  On October 15, 2004, the Board issued a 

procedural order on remand.  In the order, the Board 

directed any parties to submit a proposed order.  The 

Board received the following draft orders.  From the 

applicant, Georgetown University, which is identified 

in your case folders as Exhibit 289, the Citizens 

Association of Georgetown, Exhibit 288, and the 

Hillandale Homeowners identified as Exhibit 284. 

  As a preliminary matter, Mr. Chairman, the 

Board should address a filing, which is a motion to 

strike submitted by the applicant, which is identified 

as Exhibit 285 and a second filing, which is a 

response to the applicant's motion to strike from the 

Citizens Association of Georgetown, which is 

identified as Exhibit 286.  And I think the staff is 

going to stop here. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy.  Before we go into that preliminary matter in 

this case, which is the Remand of Application 16566-E, 
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let me just ask the Board's patience and see if it's 

appropriate to issue summary orders on our past 

applications of minor modifications.  Is there any 

objection to doing that? 

  VICE CHAIR MILLER:  No objection. 

  BOARD MEMBER ETHERLY:  No objection. 

  CHAIRPERSON GRIFFIS:  Not being noted any 

objection, let's issue summary orders on that case.  

Now, let's go right into the preliminary matter we do 

have from the motion to strike, Exhibit 285.  It was 

very clear and I would advocate very strongly and 

quickly support of the motion to strike.  I think this 

Board took a lot of time and deliberation in its 

instruction, so that we could get all the information 

in front of us that we need. 

  Before we actually act on this preliminary 

matter, I'm going to just ask each of the Board 

Members if they would state their preparedness to go 

forward with this, and I will begin by saying that I 

have read the entire record as it has been produced 

and delivered to me and carried around for some time, 

but also in terms of how we have -- well, let me leave 

it at that and let others. 

  BOARD MEMBER ETHERLY:  Mr. Chair, I will 

echo your comments.  I have also read the entire 
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record.  I have the backache to demonstrate and prove 

that and I'm prepared to move forward on this. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 

  BOARD MEMBER ETHERLY:  Thank you. 

  VICE CHAIR MILLER:  Yes, Mr. Chairman, I 

have read the entire record, as well, and I'm prepared 

to deliberate on it. 

  CHAIRPERSON GRIFFIS:  Good. 

  BOARD MEMBER MANN:  Mr. Chairman, I have 

also read the entire record.  Thank you. 

  CHAIRPERSON GRIFFIS:  Fabulous.  We are 

very ready and I know we spent an awful lot of time in 

terms of just defining the process for this, and I 

think it's not appropriate that we delve into taking 

evidence that we did not open the record for.  It is 

clear in this remand that we are looking at the record 

below and that is what we're stating all of our 

information and deliberation on, so I would not 

support accepting it, but would support the motion to 

strike. 

  BOARD MEMBER ETHERLY:  I agree, Mr. Chair. 

  VICE CHAIR MILLER:  I would also support 

the motion to strike, and I would say that it was a 

consideration when this case was remanded to us about 

how to proceed with it and that we gave the parties an 
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opportunity to address that, whether or not we should 

take in any additional evidence or not and we 

concluded that we should not, and we stated 

affirmatively in the procedural order on remand that 

our decision was going to be based on the existing 

record in this proceeding. 

  CHAIRPERSON GRIFFIS:  Excellent.  Others? 

 Very well. 

  BOARD MEMBER MANN:  I'm in agreement. 

  CHAIRPERSON GRIFFIS:  A consensus of the 

Board then and uphold the motion to strike, Exhibit 

285.  Let me just underscore what Ms. Miller said.  I 

do note that we had an Executive Session and an 

amazing amount of discussion about opening up for 

public hearing on this and felt that it was not 

required, based on very substantive discussions and 

understanding of the record.  That being said, let's 

move ahead. 

  This was, of course, returned to us with 

all graciousness from the Court of Appeals, and I 

would note that it was done and I find, reading the 

actual remand order, is informative and I think that 

this Board, if I might, has gone to great strides in 

not replicating the errors that it had in the past as 

were evidenced in this case. 
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  And it really goes to and, in fact, 

perhaps our morning session was somewhat testimony to 

that even in its length, but rather the point of 

understanding the facts in each individual case, 

understanding their impact and acting accordingly, 

whether approving or denying applications and if 

approving and conditioning applications, that those 

conditions would be based directly on facts presented 

and evidence and that the conditions would be 

measurable, understandable and would go towards 

mitigating any potential adverse impact. 

  So there is a direct link and, obviously, 

these are causal and are understood by this Board to 

do so and also would stay within our jurisdiction.  I 

mean, obviously, conditioning things that are, in 

fact, enforced by other agencies, codes, requirements 

would be either, at base, meddlesome by this Board or 

well out of our jurisdiction and may actually cause a 

detrimental condition that was not anticipated. 

  So that being said, let's take it right up 

into the substance of this and go.  Yes, Ms. Miller, 

would you like to begin? 

  VICE CHAIR MILLER:  Well, I would like to 

add to the context in which we're deliberating and 

this is unusual for us, or at least it's not very 
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common, that we're deliberating a case that has been 

remanded to us.  So I think that it's worth reviewing 

some of what the Court of Appeals said, so that when 

we are analyzing this Campus Plan, we're doing it in 

the context somewhat of the Court's direction. 

  The Court remanded the case to the Board 

in part because it stated that a number of the 

conditions imposed by the BZA cannot be sustained, and 

then it said that the Board and not the Court is in 

the best position to formulate appropriate conditions, 

which are consistent with applicable legal 

requirements as set forth herein. 

  And then it went on to vacate the order 

and remand the case to the Board for further 

proceeding consistent with this opinion, and I think 

what the Board is going to be looking at is we did get 

a lot of feedback on the conditions, but the posture 

that I think the case is in is that it's up to us to 

take a fresh look at the Campus Plan that the 

applicant submitted and then to determine which 

conditions, if any, we think are appropriate in light 

of the Board's direction.  I also want to -- 

  CHAIRPERSON GRIFFIS:  Let me interrupt you 

just briefly, because I think "fresh look" may be 

misinterpreted.  I think what you mean is an 
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enlightened look on the case that is below us, the 

case that was already presented, an enlightened look 

that goes to addressing the concerns that the Court 

had. 

  One was of micro-managing the university 

and how it deals with things.  The other was being 

totally arbitrary and capricious in condition.  So I'm 

sorry if I am just getting too detailed in the 

phraseology, but fresh look sounded to me more like 

we're gathering new evidence, we're looking in other 

places. 

  VICE CHAIR MILLER:  No. 

  CHAIRPERSON GRIFFIS:  But rather more of 

an enlightened look that the Board is taking on the 

existing case presentation and the existing Campus 

Plan. 

  VICE CHAIR MILLER:  I think what I meant 

is that we didn't just look at oh, here are four 

conditions left that the parties have proposed and, 

you know, should we accept them or not accept them. 

  CHAIRPERSON GRIFFIS:  Good. 

  VICE CHAIR MILLER:  I think we're saying 

oh, here is the Campus Plan.  What does it say?  Does 

it meet the standards of 210 and then we looked to the 

proposed conditions that the parties submitted, I 
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think, as a guidance to what they think we should be 

considering. 

  And I just want to touch upon a couple of 

things and I'm almost ready to delve into this, but 

the Court's concerns with the previous order and it's 

something that I think we're very aware of, but that 

we not get involved in matters outside of zoning's 

expertise, that we don't intrude to an impermissible 

degree into the management prerogatives of the 

university. 

  We have been paying attention to this case 

and this Georgetown case, I think, for all our cases 

this whole year and I think that what we do is we show 

how a condition or limitation that's imposed is 

necessary to mitigate a specific adverse impact.  I 

just think it's interesting that we're back to 

actually looking at this case, because I know that we 

have been citing this case for a year with respect to 

almost every case that comes before us with respect to 

how we evaluate conditions.  Okay.  That's my spiel on 

how we approach this. 

  CHAIRPERSON GRIFFIS:  All right.  Well, 

we're ready for substance.  Lastly, I will just say 

that it has been over a year that this Board had been 

concerned with this and didn't need this remand to 
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understand it, but this obviously puts it in the 

framework. 

  Would you like to begin with the substance 

or shall I open it up to others? 

  VICE CHAIR MILLER:  Well, I will continue 

to set the framework then.  I think we're looking at 

210, which is the Campus Plan, and then we're looking 

at 3104, which is the general special exception 

provision.  And I think we go through the elements of 

210 and when we start assessing the adverse impact, I 

think we also have to keep in mind the Court's general 

guidance that it's the BZA's responsibility to make a 

reasonable accommodation between the university and 

the neighbors, which doesn't interfere with the 

legitimate interests of the latter. 

  This is a very large record and in looking 

at the record, it's our understanding that we are 

going to start with Exhibit No. 6 as the Campus Plan 

that was submitted by Georgetown University and then, 

in addition to that, Exhibit No. 46, a letter 

submitted to the Board on May 30, 2000 in which the 

applicant said that it was formally amending its plan 

to reflect an enrollment number.  Do you want me to 

specifically read that? 

  CHAIRPERSON GRIFFIS:  No. 
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  VICE CHAIR MILLER:  Okay.  So that is the 

base that we'll be working from.  That's what we'll be 

using to evaluate the elements set forth in 210.  I 

would also note that I don't believe that there is 

much concern at all that the university didn't meet 

all of the elements, except for I think our focus 

would be on 210.2, "Use as a college or university 

shall be located so that it is not likely to become 

objectionable to neighboring property because of 

noise, traffic, number of students or other 

objectionable conditions." 

  So I think while we need to perhaps touch 

upon the other provisions, I don't think we need to 

spend much time.  I don't think anybody is opposing 

that. 

  CHAIRPERSON GRIFFIS:  That's fine.  Let's 

get through a couple of them, obviously, because we do 

have a very large record, but 210.4 goes to let's call 

this the land use and it obviously lays out that it 

has to be shown, the buildings, parking, loading 

facilities, screening, signs, athletic, other uses. 

  It is very clear that that has been done 

and in terms of the record that has been shown and any 

adverse aspects that are rising out of that, the 

evidence is not there or persuasive that out of those 
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elements that we have any reason to either condition 

or to deny the application.  So moving on to the 

others.  Although, we could get into them. 

  VICE CHAIR MILLER:  I guess, I mean, we 

could say, basically, that Georgetown University has 

addressed all of these provisions in their Campus Plan 

and we accept them.  I don't think we have any 

problems with them.  I don't think we have to belabor 

this and go through each one when there is really no 

issue with respect to them.  Unless certain Board 

Members feel that they would like to comment on any of 

those other provisions, we can go to 210.2. 

  CHAIRPERSON GRIFFIS:  That's fine.  Let's 

move ahead. 

  VICE CHAIR MILLER:  Okay.  Well, let me 

say this.  I think that the general issue that is 

before us and that the proposed conditions addressed 

are impact of the students on the neighborhood, 

traffic, parking, noise and some of this is just 

clean-up and some of this is really an assessment of 

the impact of the students on the surrounding 

neighborhood and what mitigating measures are 

necessary above what the applicant has already 

proposed. 

  I'm not sure which is preferable, if we 
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want to look at the proposed conditions or just talk 

in general, but I know, in fact, that certainly one of 

the conditions goes to a student cap and that is a key 

issue in this case. 

  As I look at this case with a fresh look, 

I see that the applicant has set forth a number itself 

and we need to determine whether that number is 

insufficient to, how do I phrase this, whether we find 

any adverse impacts arising from that number in and of 

itself, and I think that the impact of students on the 

neighborhood is addressed in many ways in this record. 

  One is by their whole -- the programs that 

they have instituted within their university, I think, 

to address negative impacts including an office of off 

campus housing referral service, a Student Conduct 

Code, an effort to recenter activities on campus, 

moving graduate students off campus to make room for 

more undergraduate students living on campus, 

construction of more on campus housing specifically in 

the southwest quadrant. 

  So I think in general we're looking at 

there was a negative impact on the neighborhood, 

that's what the evidence seemed to indicate, but does 

the university have a plan that really mitigates that 

reasonably and I personally think that they do by most 
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of those things that I just listed. 

  CHAIRPERSON GRIFFIS:  I'm sorry, mitigates 

the adverse impact of student behavior.  Is that what 

you said? 

  VICE CHAIR MILLER:  Yes.  I think the 

record had a lot in it about behavioral or misconduct 

in the neighborhoods by some students and that that 

was a real issue that needed to be addressed, and I 

think through the process of the case, Georgetown 

University took some very large steps in addressing 

that. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, indeed. 

 I think an awful lot of the issue arose around the 

testimony that was presented on student conduct and 

its applicability, whether it be traditional 

undergraduates as we have come to understand what they 

are not or whether it's off campus housing of the 

students, because I think the Court has really looked 

at us and how far we went into trying to deal with 

that issue. 

  But starting a little bit further back, I 

think there is an awful lot of unrefuted facts in this 

case and, clearly, what is being proposed in the 

Campus Plan, as we started, is the land use and the 

new construction.  The new construction has to do with 
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the new construction of facilities, recreational, an 

auditorium.  Housing was a big piece of it, the 

increase of hundreds of available units for student 

housing. 

  Attendant to that Campus Plan is an 

addition of a total number of what has been 

characterized or given to us as traditional 

undergraduate student enrollment, which was proposed 

to be 6,016.  That was the upper limits of that.  Ms. 

Miller has, I think, appropriately said that that has 

been offered to us. 

  What we need to do is look at the record 

that is before us to see does that increase create any 

sort of adverse impact or the potential for an adverse 

impact?  And the discussion will go directly to 

whether it does or it doesn't and if it does or it 

tends to, how we would condition mitigating that.  And 

if we cannot condition or mitigate, obviously, it 

would be the denial of the Campus Plan. 

  I think the other pieces that we should 

touch on are the issues of the noise and these are 

very limited in terms of the testimony and the 

evidence I found in the record.  There's a couple of 

aspects that go to it.  We do have the traffic also.  

I think we ought to walk through the parking.  This 
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was also a very well-documented, factual piece in 

this, and how we deal with that will be important.  

And then the other aspect, as we get into the 

enrollment, which has a lot of ancillary, I think, 

aspects to it, we also have the personnel. 

  So with that perhaps it might be best if 

we take up under a motion.  I would be open to having 

a motion on this and going through conditions of this 

or we can continue in this frame and go through the 

specific items. 

  VICE CHAIR MILLER:  I would move that we 

approve the Campus Plan of Georgetown University with 

any conditions that we might discuss in our 

proceeding. 

  CHAIRPERSON GRIFFIS:  Excellent.  Is there 

a second? 

  BOARD MEMBER MANN:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann. 

 Very well.  Ms. Miller, do you want to start 

proposing conditions or I would be happy to have 

someone else start with those. 

  VICE CHAIR MILLER:  Well, I just want to 

pull -- the parties submitted proposed conditions and 

I think that it would be a good idea to start with 

that as a frame of reference. 
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  CHAIRPERSON GRIFFIS:  I would agree.  The 

first condition perhaps should go to when this 

expires. 

  BOARD MEMBER MANN:  There has been a 

proposal that it expire December 31, 2010 and I think 

that still seems fine given that it's effective in 

2000 and it's coming to the point where certain things 

are probably going to have to be reevaluated per their 

long-term planning anyway. 

  CHAIRPERSON GRIFFIS:  Okay.  I don't 

disagree.  It certainly doesn't remove the possibility 

of further processing at the Zoning Commission of 

specific items.  Number 2 perhaps we take right on and 

the traditional undergraduate enrollment number. 

  VICE CHAIR MILLER:  Mr. Chairman, the way 

that I view this is that Georgetown University has put 

in its Campus Plan by way of the amendment on May 30, 

2000 that its student body will not be above that 

level of 6,016.  So I don't believe we need to add as 

a condition that it not exceed that number.  That's in 

their Campus Plan as I understand it. 

  CHAIRPERSON GRIFFIS:  Excellent.  So if I 

understand what you're saying, obviously, anything we 

condition would be something that would be either 

incorporated in a revised Campus Plan or would be 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 147

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

something arising out of the Campus Plan that we're 

trying to mitigate any potential adverse impact. 

  So what you're saying is well, look, the 

Campus Plan proposes, the university is proposing to 

have a traditional undergraduate enrollment number of 

6,016.  Why are we conditioning it?  Well, wouldn't 

one aspect be just administrative clarity as someone 

picks up our order rather than having the entire 

Campus Plan document attached to it, but the order 

itself would stand and would just, essentially, state 

what was being applied for and approved if it moves in 

that direction? 

  VICE CHAIR MILLER:  I don't think it's a 

substantive problem, but I think that we ought to 

approach this case the way we approach all our other 

cases, that this is their plan and they are 

representing that this is what they are going to do 

and we're actually approving that, then I don't see 

why we need a condition to prevent them from deviating 

from it.  It's redundant but it doesn't change things 

substantively if someone feels we need a condition. 

  The way I envision this going though is 

basically what you were saying, is if it's not in the 

Campus Plan and we think it should be or if something 

should come out for some reason, that we have an order 
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with those conditions and then that the plan is 

revised to meet those conditions. 

  CHAIRPERSON GRIFFIS:  Okay.  All right.  

Well, in terms of procedurally how we deal with it, is 

there anything that has been persuasive in the facts 

of this case and their testimony that would tend to 

move a Board Member to deny the 6,016, that number, 

based on the adverse impacts that it would, in fact, 

create? 

  BOARD MEMBER ETHERLY:  Perhaps as an 

answer to that question, let me just also throw in a 

little bit of this.  I'm inclined to an extent to 

agree with Mrs. Miller's observation around why the 

condition is necessary, but of course would note that 

we do have a cleavage, if you will, a substantial 

cleavage around this language as it relates to what I 

will just simply refer to as the CAG proposed 

condition, which really I think gets at kind of two of 

underlying questions here, which is how do we deal 

with the unit of measurement here, i.e., the 

traditional undergraduate student, and then secondly 

the issue of averaging in terms of determining what 

compliance is.  That's if you decide that this 

language is appropriate to include in.  So I wanted to 

just perhaps add those two items to the Chair's 
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question. 

  VICE CHAIR MILLER:  At this time I would 

like to address that when I look at the regulation, it 

says, which is always helpful in evaluating, "Use as a 

college or university shall be located so that it is 

not likely to become objectionable to neighborhood 

property because of noise, traffic, number of students 

or other objectionable standards." 

  I think that if we get into questioning 

their number or the way they average, then we need to 

be able to justify why that number, how do I say this, 

is likely to become objectionable to neighboring 

property and why we have to do this.  And I don't 

think that there was sufficient evidence in the record 

that would show that well, gee, they really addressed 

numbers so specifically that somebody had another case 

to show that that's not the right number.  So this is 

the number that they have proposed and I think we 

found that it wouldn't have objectionable impacts on 

the neighborhood. 

  BOARD MEMBER MANN:  Could I ask a couple 

of questions then that might help me understand where 

you're coming from?  If this number, 6,016, if we 

could just explore for a moment how that number -- 

what my understanding is of how this number was 
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generated. 

  And it appears that at the completion of 

the currently proposed construction of dormitory rooms 

on campus, there's going to be 5,053 beds and there 

seems to be some correlation between the number of 

beds and the magical percentage of 84 percent of the 

total traditional undergraduate enrollment, which if 

you took 6,016 times 84 percent, then you get 5,053 

beds. 

  So are you saying, Ms. Miller, that it's 

difficult to claim that 84 percent is the number that 

means there is no objectionable condition? 

  VICE CHAIR MILLER:  What I want to look 

for is, basically, the Court of Appeals' language, 

because they seem to say really the burden is on us, 

if we don't accept their number, that we need to show 

why not specifically.  What would a greater number -- 

what would be the adverse impact of one student 

greater than that would be or if we're going to impose 

a limitation, we have to be real clear about, you 

know, why we're doing that and what adverse impact 

we're mitigating.  And I don't think that the evidence 

is in the record to do that in this case to come up 

with a different number. 

  BOARD MEMBER MANN:  It seems like there 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 151

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

was information submitted into the record that tried 

to persuade us that the greater number of students 

housed on campus, the greater the decrease in 

objectionable conditions off campus.  Do you think 

that's right?  That's what the evidence seemed to 

show, right? 

  VICE CHAIR MILLER:  I think that's the 

argument that was made. 

  BOARD MEMBER MANN:  Right. 

  VICE CHAIR MILLER:  But I'm not 

necessarily convinced that that's true, you know. 

  BOARD MEMBER MANN:  Right.  I'm not 

convinced either, but I'm just trying to make sure 

that I understand the record completely.  And then 

there was also some evidence that 84 percent of 

students housed on campus would be a much higher 

number than any comparable situation or other 

university in the District of Columbia, right? 

  VICE CHAIR MILLER:  Right. 

  BOARD MEMBER MANN:  And so I think they 

were then making the proposal or the assertion that 

that very high percentage of students on campus 

equated to a decreased objectionable level off campus 

and, therefore, then we should accept the 84 percent 

as meeting the criteria for a decrease in 
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objectionable conditions. 

  CHAIRPERSON GRIFFIS:  It's interesting, 

because I think what you're doing is around the same 

issue of having two discussions, which are both 

critical.  What I view Ms. Miller's discussion is the 

Court has been explicit in telling us look, show us 

where the evidence is in the record that sets you to 

cap, to set this precise number, and if you can't do 

that, then you don't have the ability to do it.  Now, 

I think what we can do then is to look and say well, 

the university is proposing this number, so we have 

that 6,016. 

  Mr. Mann, I think what you're going to 

also is from a different direction, but also an 

important discussion to have, is to say well, why are 

we even talking about these numbers and especially 

with the percentage of beds on campus.  Is there a 

direct linkage?  Is there a direct correlation with 

the total number of students or the increase of the 

number of students enrolled and the problems that are 

associated with students in the Georgetown 

neighborhood and the other surrounding neighborhoods. 

  So in terms of, Mr. Mann, your discussion, 

I am hard pressed to see the direct linkage of the 

evidence in this case that shows that, this is totally 
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hypothetical to put in the framework of my thinking, 

that when you add 10 students enrolled, you have a 2 

percent increase of problems off campus. 

  I think there may well be a correlation 

between how many students have housing on site, but I 

am more of the evidence that was presented here and 

the adverse impact.  I don't think anyone questions 

that a very loud, rowdy keg party house in a 

residential neighborhood is a problem. 

  There's two aspects to this.  First of 

all, I'm not sure that those types of houses are 

proportionately increased with a proportionate 

increase in enrollment.  Secondly, I'm not so sure 

that even the number of houses are proportionate to 

the number of bad students in those houses.  And so 

all these make common sense. 

  You know, it's fully understandable, all 

these issues and elements that happen, but now we need 

to go down and look at it specifically from the zoning 

aspect.  Well, how do we mitigate that adverse impact? 

 And I think we're stepping into, and I'm moving a 

little bit further afield at this point, but we may be 

well stepping out into -- if someone is breaking the 

law, does that make it a zoning issue or not or is it 

a law that's being broken? 
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  And so I have a very difficult time in 

looking at crunching these numbers and especially when 

we look at these are not precise numbers, but they are 

an averaging of numbers throughout the year, and then 

coming up with such specific problems that are created 

out of those numbers.  But let me see if I have 

defined it well enough.  Yes, Ms. Miller? 

  VICE CHAIR MILLER:  I just want to comment 

on Mr. Mann's remarks about housing 84 percent of the 

traditional students on campus, what does that mean.  

And to me I look at that in the context of the 

university being required to make reasonable 

accommodations.  And so I look at that number as 84 

percent and that's higher than, I guess, any other 

college in the city, as being reasonable and that's as 

far as I go with it. 

  BOARD MEMBER MANN:  Yes.  And I guess one 

other comment that the Chairman's comments raised with 

me, and that is I think it's difficult for the Board 

of Zoning Adjustment, in my mind, to police the 

behavior of students.  We can perhaps offer conditions 

that mitigate land use problems pursuant to the Zoning 

Regulations, but I just don't see necessarily how 

offering a particular student cap would mitigate 

behavior problems that are beyond the purview of the 
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Zoning Regulations. 

  VICE CHAIR MILLER:  Well, we are allowed 

under 210.2 to consider the number of students and if 

we were to find that the number of students really did 

have a clearly identifiable negative impact on the 

community, we could address that. 

  CHAIRPERSON GRIFFIS:  Okay.  So we have 

the jurisdiction to do it.  Have we seen it?  Let's 

get specific. 

  BOARD MEMBER MANN:  No.  In my mind we 

haven't necessarily seen that.  We have seen some 

circumstantial evidence or speculation, in my mind, 

that that would occur, but I don't know that there has 

been any evidence of that in the record. 

  CHAIRPERSON GRIFFIS:  Right.  Well, it 

seems to me then the evidence that is presented here, 

it's also kind of a confluence of factors.  I mean, 

one of the adverse impacts were these houses that 

weren't in great condition. 

  Well, conceivably, from what I can glean 

from the evidence and some of the testimony, they are 

privately owned.  I'm not sure how through zoning of 

the Campus Plan, through the zoning review of the 

Campus Plan, we then start controlling private 

properties that students might lease. 
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  Now, if we remove the students from 

leasing that, if we required 100 percent, would that 

actually go to the betterment of those properties or 

would they just keep falling into disrepair, you know? 

 So I think I understand what you're saying, Mr. Mann, 

that where is the direct line of connection.  Ms. 

Miller? 

  VICE CHAIR MILLER:  I also see that in 

this Campus Plan, an improvement or actions that the 

university has taken that should improve any negative 

impacts of students in the neighborhood such as the 

construction of more on campus housing for one. 

  BOARD MEMBER MANN:  Yes, but other things 

that they can do that go beyond what zoning could 

require.  I think they have shown a willingness to 

cooperate outside the Zoning Regulations to improve 

conditions. 

  CHAIRPERSON GRIFFIS:  Good. 

  VICE CHAIR MILLER:  I would say this.  I 

think it is within our purview though to review these 

kinds of things, but I think that -- 

  CHAIRPERSON GRIFFIS:  No one is 

questioning whether it's within our jurisdiction. 

  VICE CHAIR MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  We want to get to 
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the specifics of it.  So we have a second condition 

that's possible that we're now discussing, and that is 

that the applicant would not increase the 

undergraduate enrollment above 6,016.  Mr. Mann? 

  BOARD MEMBER MANN:  Well, I was just going 

to say it doesn't sound to me that given what I think 

Ms. Miller proposed, and that's what is the necessity 

for the condition if it's already in the plan? 

  CHAIRPERSON GRIFFIS:  Okay. 

  BOARD MEMBER MANN:  And I'm in agreement 

with that. 

  CHAIRPERSON GRIFFIS:  But it's clearly the 

intent to -- 

  BOARD MEMBER MANN:  Because it's not 

mitigating something. 

  CHAIRPERSON GRIFFIS:  It's the intent of 

agreement that we have not found any adverse 

conditions that would arise out of an enrollment cap 

as proposed by the university of 6,016, also with the 

understanding that with the implementation of the 

Campus Master Plan that, approximately, 84 percent of 

that enrollment would be housed on campus.  Okay.  So 

let's go to -- 

  VICE CHAIR MILLER:  Basically, I just want 

to say I think what it's saying substantively is 
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appropriate and I believe it's in the Campus Plan and 

if it's not, it should be, but the whole bit about how 

they measure compliance and everything, I don't have 

any problem with this at all substantively. 

  CHAIRPERSON GRIFFIS:  Okay.  The next 

proposed condition is talking about the Off Campus 

Student Affairs Program, which was implemented and 

enforced by the applicant.  It would specify the off 

campus housing as a privilege and that it can be 

revoked. 

  BOARD MEMBER ETHERLY:  Mr. Chair, if I 

could. 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ETHERLY:  Just real quickly 

just to make sure.  I'm probably still kind of punch 

drunk from our first case this morning.  Let me just 

make sure I'm clear in terms of resolving that.  The 

resolution for No. 2 is that that condition will be 

eliminated then, which I would be comfortable with, 

one, based on the rationale of the discussion that was 

undertaken by the Court of Appeals regarding this 

Board's authority to set a particular cap albeit a cap 

that, in this particular instance, has been suggested 

by the university. 

  But then also, of course, as we get into 
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the issue of cap, trying to draw that nexus between 

one particular number, one particular level versus 

another and any adverse impacts that we're attempting 

to mitigate.  For those two reasons I would be 

comfortable supporting, I believe, what was Mrs. 

Miller's suggestion, to simply eliminate that 

language. 

  VICE CHAIR MILLER:  Okay.  I just want to 

back up one second just so that we're clear.  That 

commitment to that number is set forth in a separate 

document from the Campus Plan.  It's a May 30, 2000 

letter, Exhibit No. 46.  So I just want to be clear 

that, and the exacting wording may not be in the 

Campus Plan as we have it, that it should be, just 

that this language -- and it may end up being a 

condition depending how we go on this that it be 

included in the Campus Plan or we're really saying the 

same thing. 

  I mean, we're saying when we're looking at 

conditions, we want to make sure that certain things 

are incorporated that may not be.  So we may want to 

leave it in, because I'm not sure how clear it is that 

it's in the final document.  Okay. 

  CHAIRPERSON GRIFFIS:  Well said.  Here's 

the bottom line.  We have got an application before us 
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for a Campus Plan.  It's either going to state in the 

application which we're processing that it's an 

enrollment of 6,016, in which case it's in the Campus 

Plan itself, or it's going to be conditioned on that. 

 Somehow, it will be absolutely clarified.  It's 

pretty clear that the Board is looking at it from that 

frame of mind. 

  Let's move on then in terms of the other 

aspects of the application and the testimony that was 

provided by those parties and participants in this 

case going to student conduct, traffic, noise, any 

other aspects.  If we follow, I would suggest, Exhibit 

No. 289 in the proposed conditions, it may give us a 

framework of which to walk through.  Well, it seemed 

to provide a better outline. 

  Condition proposed, No. 3, goes to the 

applicant maintaining an Off Campus Student Affairs 

Program and it goes very specific into that, 

effectively educate students on rights and 

responsibilities, monitors them, speaks of privilege. 

 It has requirements of being funded and staffed and 

measurability. 

  There are aspects that the Court, in its 

view of the previous order, directly removed certain 

conditions that it found were well beyond our 
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jurisdiction or arbitrary.  But let's take up the ones 

that are now before us, not getting into those.  Yes, 

Ms. Miller, did you want to talk about this? 

  VICE CHAIR MILLER:  Well, I would like to 

suggest that the applicant include as a part of its 

Campus Plan the Off Campus Student Affairs Program, 

because it to me was an incredibly comprehensive 

program that addresses a lot of the concerns that were 

raised regarding objectionable impacts on the 

neighborhood.  And I think it's what they do and I 

think that it should be included in their plan. 

  CHAIRPERSON GRIFFIS:  What, the Student 

Affairs Program or the Code of Conduct?  What are you 

talking about? 

  VICE CHAIR MILLER:  I was looking through 

my documents.  I think their description of the Off 

Campus Student Affairs Program should be included.  I 

think their Guide to Off Campus Living should be 

included.  I think their, let's see what it's called, 

Student Conduct Code should be included.  These were 

documents that Georgetown University submitted in the 

proceeding before the Board to address the concerns 

about objectionable impacts on the neighborhood. 
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  And they are very comprehensive and I 

think that if someone were to look at the plan, if 
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they had concerns about well, what does the university 

do about these kinds of things, they would have this 

reference, which is quite comprehensive and 

compelling. 

  BOARD MEMBER MANN:  And, therefore, then 

the condition would no longer be necessary?  Is that 

the conclusion of that?  Let me put it this way.  I 

would say that in my mind then that condition is not 

necessary.  And also, I mean, there are specific 

things in this condition that I just think we can't 

enforce anyway like the funding of a program, funding 

and staffing. 

  CHAIRPERSON GRIFFIS:  Agreed.  So you're 

saying, Mr. Mann, that if as it's being proposed by 

Ms. Miller, that it actually is included within the 

Campus Plan.  Now, obviously we're looking at 

approving the Campus Plan that would have that as a 

part and, therefore, wouldn't need to be conditioned? 

  BOARD MEMBER MANN:  Yes.  I actually agree 

with that and I think that it actually is -- I think 

it's stronger in the Campus Plan than it is as a 

condition that we can't enforce. 

  VICE CHAIR MILLER:  It's the whole thing 

how we approach these conditions and I guess I'm 

beginning to think that our conditions -- we can see 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 163

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

if this flows, but right now the conditions of this 

Board today would be that certain things go into their 

plan and make sure that it is.  Make sure that that 

enrollment number, number one, is set forth in their 

plan and, number two, make sure that these 

descriptions of these programs and codes be in their 

plan. 

  I'm not sure.  We can see as we go forward 

whether there would be any other different types of 

conditions, but in the end run if that's the way it 

goes, then we would be left with a Campus Plan period 

without additional conditions. 

  CHAIRPERSON GRIFFIS:  Is it in there? 

  VICE CHAIR MILLER:  No, I don't believe 

it's in there yet.  What happened was the way this 

proceeded was they had a Campus Plan and then, you 

know, they went through the litigation and they 

offered to do all these things.  And then there was a 

revised plan and we're not dealing with the revised 

plan, because that was the one that was revised in 

response to directions from the Board, which the Court 

vacated.  So I think we're starting with the original 

plan, as amended, and then we're adding what we as a 

Board think should be in there to mitigate any adverse 

impacts. 
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  CHAIRPERSON GRIFFIS:  Yes.  Forgive me.  

I'm wanting you to talk very specifically then.  Talk 

to me about what you want included in the Campus Plan 

for the Student Affairs Program or the Student Code of 

Conduct or are you looking at the already included 

appendixes?  I mean, you have H, J, L, all these go to 

citizenship, go to noise, go to impact.  Are they in 

or are they not or are we drafting them?  I mean, we 

can't just say they are to be included without having 

an idea what they are. 

  VICE CHAIR MILLER:  All right.  Well, let 

me -- I can identify some of them, right, that are 

right in front of me right now.  In Exhibit 191 in 

this case, Georgetown University attached their 

Student Conduct Code.  I don't believe that that's in 

the Comprehensive Plan that we said we were starting 

with, which was Exhibit 6.  So I am recommending that 

that be a part of the plan. 

  Also in Exhibit 1919 was Georgetown 

University Guide to Off Campus Living.  I think that 

that is not in the plan as far as I know and should be 

a part of the plan.  I mean, it addresses these 

things.  It addresses parties and noise.  It addresses 

hotlines.  It addresses disorderly conduct, D.C. laws. 

 I mean, it's very, very comprehensive and I think 
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that it's a great service to the neighborhood that 

they know that this is what the students are given and 

these are the rules. 

  CHAIRPERSON GRIFFIS:  Okay.  That is much 

more specific and I think that makes an awful lot of 

sense.  In terms of Exhibit 191, I would tend to agree 

that that should be attached as part of the Campus 

Plan, as has been proposed, and in terms of even the 

attachment that it goes to the university's response 

to request from this Board, it does outline a very 

comprehensive program. 

  VICE CHAIR MILLER:  Also in Exhibit 191 is 

something called Georgetown University New Off Campus 

Student Affairs Program.  I think some of this might 

have to be brought up to date.  Some of it might be a 

little bit dated but, in any event, a description of 

their new Off Campus Student Affairs Program that 

touches upon all the things that they're doing and, 

you know, the resources they provide for the students, 

the coordination with the Police Department.  All 

those issues were very important and I see this as 

evidence of how those problems are addressed. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, from my 

understanding of this case and, frankly, in my opinion 

and deliberation on this is that I think, if anything, 
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in our order we would have a condition that went to, 

as succinctly as we could, that the Off Campus Student 

Affairs Program would adopt and enforce the 

university's Code of Student Conduct. 

  It's showing the fact that there is a body 

that looks at it.  There is a system for it and then 

there is some sort of Code of Conduct that the 

university has created and will monitor and make sure 

that it absolutely comes in with compliance.  I think 

outside of that, as we go to anything, activities 

outside of the university, quite frankly, I look at 

that's when municipal laws, an awful lot of municipal 

laws, kick in. 

  A lot of the adverse impacts that we were 

hearing about were these parties that were happening. 

 It was interesting that the Court itself listed one 

of the adverse impacts of students drinking, what was 

it, two to -- 

  BOARD MEMBER MANN:  1, 2 to 10. 

  CHAIRPERSON GRIFFIS:  -- 1, 2 to 10 beers. 

 You know, there's all sorts of these pieces, you 

know, underage drinking and going to bars.  Well, 

look, that is against the law and that we would have 

to condition that they would be law abiding is, to me, 

absurd. 
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  I think they should be and I think the 

university does have a heightened responsibility to 

understand what its students are doing and the conduct 

of students, but as students, whether they are 

students or not students, are living in the community, 

they are under the same laws and regulations and 

review that all of us are and, quite frankly, if I 

lived next to them and they were breaking the law, I 

would call the police. 

  So I think it's important for the 

university to mitigate any sort of aspect of how their 

students are conducting themselves as diplomats of the 

university, as representatives of the university, and 

how they want to structure their requirements.  I 

think it should be conditioned that part of the Campus 

Plan would be that they maintain that aspect of the 

Off Campus Student Affairs Program and also a Code of 

Student Conduct. 

  I think it would be appropriate for that 

and I don't know for absolute certainty, but it would 

seem to make logical sense that for those university 

students that are abroad living in foreign countries 

would also be monitored and be told what was 

appropriate behavior in foreign countries and that if 

something was to happen of any sort, that the Student 
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Affairs Program would be responsible for dealing with 

that.  Okay.  Others? 

  VICE CHAIR MILLER:  I just want to comment 

that I think there is even a higher standard in this 

case and that Georgetown has stepped up to that 

standard.  I think they don't just say okay, well, the 

neighbors can call the police.  They provide for a 

hotline.  They do all sorts of programs to address 

alcoholism and things like that. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  VICE CHAIR MILLER:  And trash, they have, 

you know, specific trash pickup separate from the 

municipality.  So I think there is a lot of evidence 

in this case and a lot of it is set forth in those 

documents.  So that's why I think it's important that 

they be there. 

  CHAIRPERSON GRIFFIS:  Done.  Okay?  What 

else?  Going to Proposed Condition No. 5.  If the 

applicant, Department of Public Safety, receives 

evidence of a violation of sanitation or housing 

regulation involving or affecting students living off 

campus, it shall, to the extent permitted by law, 

report the violation to the housing provider, DCRA, 

Public Works and other agencies appropriate. 

  BOARD MEMBER MANN:  I wouldn't support 
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that condition personally, and I think that those 

things -- again, those programs are already superseded 

by university programs. 

  CHAIRPERSON GRIFFIS:  Indeed.  I think the 

operative language in that, not to mention the Court's 

response to it, but the operative language is to the 

extent permitted by law and then a violation of law.  

I mean, we're I think moving well beyond direct zoning 

issues and looking at housing code violations, if not 

even more specifically non-zoning issues. 

  BOARD MEMBER MANN:  I agree, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Okay. 

  VICE CHAIR MILLER:  I would agree also.  I 

don't think that the evidence was there to have some 

kind of nexus between a problem and our imposing this 

burden on the university. 

  CHAIRPERSON GRIFFIS:  Going to Proposed 

Condition No. 6, the applicant shall make publicly 

available data indicating the number and types of 

complaints received concerning student misconduct and 

the outcome of each complaint. 

  BOARD MEMBER MANN:  I'm also opposed to 

that condition for a number of reasons, not the least 

of which is the publicly available portion. 

  CHAIRPERSON GRIFFIS:  Okay.  What are the 
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other reasons? 

  BOARD MEMBER MANN:  Well, again, I think 

that this is -- I just don't see what the connection 

is between an enforceable BZA condition and something 

that should be and, by all accounts, seems to be a 

program conducted independently by the university and 

by other regulatory authorities. 

  CHAIRPERSON GRIFFIS:  Good.  It's also 

interesting, the fact of reporting of numbers.  It 

wasn't persuaded in addition to all those elements, 

Mr. Mann.  The evidence in this record was not 

persuasive to me that if you were provided those 

numbers that they would have any utility.  I'm not 

sure how you would compare or contrast what 

information that would give the public and what they 

should do with it. 

  For instance, would those numbers be 

provided, the comparison of how many 911 calls there 

were in the overall community or how many drunk and 

disorderly conducts there were in the overall 

community that didn't, in fact, include students or 

whatever?  I'm not sure what utility it would be.  

Okay.  Anything else then on that?  The scheduling of 

events then.  Discussion? 

  BOARD MEMBER ETHERLY:  No disagreement 
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with that proposed condition, Mr. Chair, save with 

perhaps a slight word change of ensure a smooth flow 

of traffic into and out of the campus to some other 

verb. 

  CHAIRPERSON GRIFFIS:  To facilitate the 

flow of traffic? 

  BOARD MEMBER ETHERLY:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent. 

  BOARD MEMBER ETHERLY:  Most excellent 

suggestion. 

  CHAIRPERSON GRIFFIS:  Good.  So that goes 

to the fact that the applicant would employ campus 

personnel necessary to direct visitors from the campus 

parking areas to facilitate the flow of traffic in and 

out of the campus.  I think that's an excellent point. 

 A would, of course, be the weekday evening 

performances.  B would be the athletic events. 

  8, performing arts center.  This goes to 

the purposes related, well, the use of that facility. 

 It ends with not for non-university events whose 

primary purpose is revenue generation.  Mr. Mann? 

  BOARD MEMBER MANN:  I just don't 

understand that one.  I don't understand the 

difference between primary purpose and what may be a 

secondary or a tertiary purpose, and I don't 
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understand what revenue generation is in this case.  

So to me it just doesn't make sense.  I don't know 

what it means, so I would prefer not to have it as a 

condition. 

  BOARD MEMBER ETHERLY:  I would also agree, 

Mr. Chair.  I think in the words of the university as 

it was quoted in the Court of Appeals case, this gets 

us into the minutia of the university, determining 

what's university purpose, what's not, what's for 

revenue generation as a primary purpose, what's not.  

I just think it's a slippery slope that we don't need 

to get under. 

  CHAIRPERSON GRIFFIS:  Okay.  So if I 

understand both of your comments, you didn't find any 

persuasive evidence that would require you to 

condition this aspect and, more importantly, as this 

condition has been proposed, it doesn't seem to be 

understandable, measurable, so how would we hold 

compliance to it? 

  BOARD MEMBER MANN:  That's right. 

  CHAIRPERSON GRIFFIS:  Okay. 

  BOARD MEMBER ETHERLY:  I would agree, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Ms. Miller? 

  VICE CHAIR MILLER:  I just want to make a 
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comment. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  VICE CHAIR MILLER:  When we asked the 

parties for proposed conditions, we also asked them 

for rationale as to why they should be included, and I 

think that the parties didn't really do that with 

respect to certain conditions that were contested and 

that is kind of unfortunate because, for instance in 

this case, we don't have a clear understanding of why 

we should include this condition. 

  CHAIRPERSON GRIFFIS:  Well, I'm not going 

to leave it at that, because having read the entire 

record we can find that.  I mean, it is and I totally 

agree it is excellent to have a succinct direction to 

why one is proposing a condition and its rationale for 

it, but I'm not saying just because they didn't give 

us rationale that we don't understand it. 

  I mean, quite frankly, this Board has 

great familiarity with conditioning revenue generating 

primary uses and its difficulty in having those 

absolutely measurable and understandable.  So again, I 

think Mr. Mann and Mr. Etherly are right on in 

indicating that there wasn't, first of all, evidence 

that this was an adverse impact, the use or the abuse 

of use of these things, if we could even define what 
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those were. 

  VICE CHAIR MILLER:  Okay. 

  BOARD MEMBER ETHERLY:  And similarly, Mr. 

Chair, without trying to jump ahead on Condition No. 

9, I think Condition No. 9 perhaps offers the starkest 

example of where it just simply goes a little too far 

and the record clearly indicates there was some 

concern about noise and, in particular, noise as it 

relates to the helipad. 

  But I just cannot for the life of me 

fashion an instance in which this Board or anybody 

would necessarily want to condition an operator of a 

medical facility to provide monthly reports regarding 

the use of the helipad, including credible evidence of 

medical necessity associated with the use.  As I said, 

Mr. Chair, I just think that's the starkest example of 

just kind of going a little too far afield from where 

we are. 

  Clearly, the Court of Appeals was very 

strident in its language regarding where this Board 

should take care to venture in terms of constraining 

activities of a university and one instance, in fact, 

used a phrase, ultra vires intrusion upon the 

university's educational mission, and I simply view 

No. 9 as clearly an ultra vires intrusion on the 
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medical mission of the hospital, if you will. 

  Perhaps it's not necessary to speak so 

strongly on that condition, but if I could pull the 

hammer out and physically, literally hammer that 

condition off the page, I would.  Clearly, I'm opposed 

to it.  Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Indeed.  And we do 

have some discussion about why that condition should 

stay in. 

  BOARD MEMBER ETHERLY:  Sure. 

  CHAIRPERSON GRIFFIS:  And I think, Mr. 

Etherly, you would agree that because the university 

didn't object to it or the Court of Appeals didn't 

strike it themselves, that's not the persuasive 

discussion that you needed to keep it in.  Is that 

correct? 

  BOARD MEMBER ETHERLY:  That is true, Mr. 

Chair.  I think the record indicated, once again, that 

there was some concern about noise. 

  CHAIRPERSON GRIFFIS:  Right. 

  BOARD MEMBER ETHERLY:  And I want to be 

very clear in my comments in that I am very aware and 

familiar with those references.  I don't think, 

however, the record went into perhaps the level of 

detail in terms of connecting what was referenced as 
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an increased incidence of flights with the advent of 

MedStar's operation of the facility versus perhaps a 

prior operation and programming of the helipad.  But I 

just simply think that is just a great example of 

going too far down the slope and ending up in the 

ravine. 

  CHAIRPERSON GRIFFIS:  Right. 

  BOARD MEMBER ETHERLY:  I just don't see 

it.  I understand the spirit.  The spirit is to make 

sure that the helipad isn't being used for something 

else other than medical purposes, but I don't think 

there is any evidence in the record to suggest that 

there was a need to condition the operation of the 

helipad, because there was some nonmedical use -- 

  CHAIRPERSON GRIFFIS:  Right. 

  BOARD MEMBER ETHERLY:  -- of the facility. 

  CHAIRPERSON GRIFFIS:  I think that's very 

well said, because I know we all look for the evidence 

that there was the use of the helipad for nonmedical 

reasons and that would certainly then rise to the 

level of concern of the noise. 

  But then not having that in the record, 

you have to balance the impact.  Is the noise of a 

helicopter going over 12 or 14 times, is that -- you 

have to balance that with the fact of the service that 
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it's providing and I think that's where we have left 

it.  Okay.  Others on that?  Not noting any, let's 

move ahead then. 

  There is a condition that's talking about 

the parking inventory.  The applicant would maintain 

parking inventory of no more than 4,080 or -- 

  BOARD MEMBER ETHERLY:  10? 

  CHAIRPERSON GRIFFIS:  Oh, did I skip 10?  

What is 10? 

  BOARD MEMBER ETHERLY:  Registration. 

  CHAIRPERSON GRIFFIS:  Oh, yes.  Oh, for 

good reason perhaps.  10, discussion on 10, which is 

the way the applicant shall direct their students to 

register their vehicles in the District of Columbia, 

if required under District law.  I'm not sure why.  

Well, hopefully, they will direct them to be law 

abiding. 

  I think this is starting to delve into 

either repetition of existing municipal regulations in 

which case if we condition it, I'm not sure that we're 

the Board that would actually hear the appeals of 

noncompliance with those or have any remedy to enforce 

them.  So I would not be supportive in maintaining or 

conditioning this order requiring vehicle registration 

or aspects of that.  Obviously, and to preface all of 
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these, it doesn't mean that we think that these 

students should not if they are supposed to, but there 

that is.  Okay. 

  BOARD MEMBER ETHERLY:  And I would note 

further, Mr. Chair, that as you look at the Citizens 

Association discussion of similar language as it 

relates to vehicle registration, the nexus between 

this requirement and impacting illegal student 

parking, which could still very well happen with a 

dually registered vehicle that does, in fact, have a 

reciprocity sticker, I just think it's a little too 

broad in its scope to get at what was discussed and 

what was laid out in the record and that is concerns 

about illegal parking throughout Georgetown and in 

communities adjacent to the campus. 

  I tried to perhaps take a swing at 

further, you know, more narrowly tailoring the 

language, but the piece that I kept bouncing my head 

up against is, essentially, they are requirements that 

are already in place if you own and operate a motor 

vehicle in this city and intend on that vehicle being 

in place for sometime.  So does this also offer some 

duplication of already existing requirements that 

would attach to the operator of a vehicle that plans 

to stay in the District beyond a certain period of 
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time? 

  VICE CHAIR MILLER:  I also want to state 

that the Student Conduct Code contains a provision 

regarding local laws and statutes.  It says "Alleged 

violations of local laws and statutes, which occur on 

or off campus, are subject to internal university 

investigation, review and action in addition to any 

action by the proper civil authorities."  So I think 

that that's a reasonable enough approach that will be 

included in their Campus Plan, so we don't need to go 

further. 

  CHAIRPERSON GRIFFIS:  Very well.  Next now 

let's go to the parking inventory cap, discussion, 

4,080?  4,081 would be prohibited?  The addition of a 

parking space beyond that number would be a 

noncompliance?  Okay.  We're all understanding that.  

Very well. 

  I think this does rise out of the issue of 

the evidence in the case and it is an interesting 

dynamic of looking at it as capping or having a 

minimum that must be provided and it goes to the fact 

of look, the more parking you provide, the more people 

are going to drive and the more adverse impacts. 

  So look, let's maintain and we take this 

as a number that has been provided to us, take this as 
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one that is sufficient enough to accommodate that that 

is required without having to go above and beyond 

encouraging people to drive to park to be coming in 

and out of the university that don't need to as the 

Transportation Management Plan, which we'll get into 

some specificity with, I think has been implemented. 

  There are certain new aspects there, but 

it is obviously encouraging great transportation and 

access from around the metropolitan area and in the 

city without having to use individual cars.  Ms. 

Miller? 

  VICE CHAIR MILLER:  I just want to note 

that this is not an arbitrary number.  This is a 

number that has been well-vetted by DDOT, the 

applicant, by OP, by the Hillandale community across 

the street, the ANC and it's one that all feels is the 

number that works. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  

Okay.  Let's move ahead then.  We have that condition. 

 Condition 12 goes to clearly the Transportation 

Management Program is part of the Campus Plan, and 

this is indicating of the updated Campus Plan or that 

which would be revised would add to and enhance itself 

with increased ridership on its bus that's provided 

across the area, additional parking in satellite 
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areas. 

  BOARD MEMBER ETHERLY:  I have no objection 

to that condition, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Okay. 

  VICE CHAIR MILLER:  I would just say that 

I think, you know, this was written five years ago and 

perhaps the Traffic Management Program that is a part 

of the Campus Plan should reflect whatever 

improvements have been made since this was written.  I 

mean, it says to promote greater.  I assume five years 

down the road that it is greater than it was five 

years ago, but I don't know for sure, but I think that 

should be reflected in the program. 

  CHAIRPERSON GRIFFIS:  Right.  What you're 

saying is that actually the proffered Condition No. 12 

goes to the updates of the Traffic Management Plan 

that have been incorporated into the Campus Plan? 

  BOARD MEMBER MANN:  Well, you know, in my 

mind there should be some ongoing and continuing 

reevaluation and updating of the Transportation 

Management Plan to always further the efficiency. 

  VICE CHAIR MILLER:  True. 

  CHAIRPERSON GRIFFIS:  Okay.  So, Mr. Mann, 

would you then include the general wording of 12(a), 

to promote greater transit usage including increased 
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ridership on the bus service, just have that as a 

continuing condition? 

  BOARD MEMBER MANN:  Yes. 

  CHAIRPERSON GRIFFIS:  You would?  Okay.  

So we'll keep it in. 

  VICE CHAIR MILLER:  How about the next 

one? 

  CHAIRPERSON GRIFFIS:  Provide additional 

parking in satellite locations linked to campus by 

shuttle bus.  I would say as you're indicating, Ms. 

Miller, that that would be removed as it would be  

reflected in the actual Transportation Management Plan 

and the Campus Plan that expires in 2010.  Is that 

correct? 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  VICE CHAIR MILLER:  Because I don't think 

-- in contrast to A, I don't think you can keep 

providing additional and additional parking.  I mean, 

I think, at some point -- 

  CHAIRPERSON GRIFFIS:  That's right.  It's 

adopted in the plan. 

  VICE CHAIR MILLER:  You know, but you 

can't keep promoting greater usage. 

  CHAIRPERSON GRIFFIS:  Okay.  But because 
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we're getting loose here, we're going to allow Mr. 

Mann also to keep then (c), which is working with the 

community and MedStar, the Department of Public Works 

as part of a cooperative team effort to look at 

mitigation strategies for Reservoir Road, noting that 

probably this Campus Plan doesn't mitigate all of 

those aspects that need to be dealt with in Reservoir 

Road. 

  And it obviously sets forth an intent, 

which is a little bit perhaps away from our measurable 

impact of conditions, but I think it perhaps is well-

served in this, which will be a continuing aspect of 

the Campus Plan to give the intent. 

  Okay.  Going to 13 then, the applicant 

shall include in all future applications for further 

processing of the Campus Plan the following 

information.  Let's hear comments on that or not. 

  BOARD MEMBER MANN:  I think that I can 

skip directly to (b) and say that I don't support that 

as a necessary piece of information in all future 

applications. 

  CHAIRPERSON GRIFFIS:  Okay.  And I was 

also wondering why we would have to condition what 

would actually be added into an application for 

further processing.  I have full faith that the Zoning 
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Commission, if it gets a further processing 

application and isn't aware of information that they 

want to be aware of, will be bold enough to ask for 

it. 

  BOARD MEMBER MANN:  That's a good point. 

  CHAIRPERSON GRIFFIS:  And us actually 

setting up the framework of which it is in.  I think 

also that any further processing, depending on the 

level and impact of it, will frame itself in terms of 

the requirements of what should be submitted. 

  BOARD MEMBER ETHERLY:  I agree, Mr. Chair. 

 So you would strike that condition in its entirety? 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ETHERLY:  No objection. 

  VICE CHAIR MILLER:  I agree. 

  CHAIRPERSON GRIFFIS:  Where are we?  14 

then.  This goes to an interesting issue of preparing 

the revised Campus Plan consistent with this order.  

Ms. Miller, I don't know if you want to address that. 

 I think you have stated most about this.  But I think 

it's important that we have the Campus Plan that 

reflects the aspects of which we have been in 

deliberation today. 

  Meaning, those conditions that were 

proposed or perhaps were initially discussed in the 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 185

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

application that have been removed, because they are 

actually being implemented or are now incorporated 

with the Campus Plan, therefore, would not need to be 

redundant as a condition to the order.  So it would 

seem to me that you are asking and I think I would 

tend to agree that we would have the final revised 

Campus Plan attached to this order. 

  VICE CHAIR MILLER:  Yes, I guess.  It's a 

process question and so the way I see this going is 

that when we are finished deliberating that the 

applicant would submit a revised Campus Plan that 

would incorporate our deliberations and that we don't 

need to go out for this lengthy comment, because of 

the history of this case.  The parties have already 

submitted proposed orders.  I think we would then be 

reading it to make sure that it is consistent with our 

deliberations. 

  CHAIRPERSON GRIFFIS:  Okay.  And so do you 

have a response to that in terms of the process, 

whether Ms. Miller is correct, as we deliberate on 

this we would issue an order or we would be looking 

for a revised Campus Plan to be submitted and 

incorporated in the deliberation and that the Board 

would then take Administrative or more of a procedural 

action in approving it finally? 
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  MS. NAGELHOUT:  I missed the beginning of 

that, but what we did last time was the applicant 

submitted basically the original plan with certain 

changes to reflect the conditions adopted by the Board 

and with a table of changes to say exactly what change 

they made where.  And then the parties had, I guess, 

30 days to say yes, they did it right or no, they left 

this part out.  And then the Board had a little public 

meeting and adopted that. 

  CHAIRPERSON GRIFFIS:  Right.  We're not 

looking to do that this time.  I think what Ms. Miller 

is looking to do is just having the final document, 

the Campus Plan that would be attached to our order.  

It would, obviously, have to reflect small revisions 

that perhaps are not all in there, at this point, or 

if they are, it would then be submitted in, so that we 

would have that Campus Plan and our order all 

together. 

  MS. NAGELHOUT:  Except the parties in 

opposition are going to want a chance to say yes, they 

did it right or no, they didn't do it right.  So I 

think -- 

  VICE CHAIR MILLER:  Is there something in 

our regulations that requires that process for the 

parties to have another comment on this? 
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  MS. NAGELHOUT:  I mean, it's a filing by 

the applicant.  In effect, you are taking a submission 

from the applicant and not giving anybody else a 

chance to comment on it.  And if you don't allow a 

comment period, you'll get a million requests for an 

opportunity to put in comments. 

  VICE CHAIR MILLER:  Actually, I see this 

as this is our order, our decision and it's almost 

like the applicants are drafting it to reflect, to 

make the changes that we have ordered and then we're 

reviewing that to make sure that's correct. 

  MS. NAGELHOUT:  You could do it that way, 

if you want to, but I think that the parties in 

opposition have, in the past, wanted to put in a 

submission.  You'll notice that this provision allows 

the revised plan to go into effect at some point, 

whether the Board takes action on it or not.  So it 

wouldn't be holding anything up to give the parties a 

chance to comment. 

  VICE CHAIR MILLER:  I just want to ask the 

Office of the Attorney General, why is this so 

different though than other cases where we ask for a 

proposed order from the applicant to reflect what the 

Board has done and all the other parties don't comment 

on that? 
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  MS. NAGELHOUT:  All the parties have an 

opportunity to submit a proposed order though.  They 

don't comment on each other's filings, but they all 

get a chance to put in their last word on it. 

  CHAIRPERSON GRIFFIS:  I think -- 

  MS. NAGELHOUT:  This is unusual. 

  CHAIRPERSON GRIFFIS:  -- the uniqueness of 

this is if we were just processing, I think she is 

absolutely correct.  If this was that we had just 

heard the case and we were going through in our 

decision of the Campus Plan, than obviously we would 

get the revised Campus Plan, all the parties would 

submit.  Based on the fact that this is remanded or 

the order was done away with by the Court of Appeals, 

we're now in a difficult situation. 

  So we could take a look at it as Ms. 

Miller's point is look, all we're asking now is the 

last filing, clear it all up, put it in and we're 

going to make sure that it's okay and, you know, craft 

it as we will.  It's a little different than just a 

proposed order, I think, in this case.  I would 

suggest this, that we have that, we would leave the 

record open.  Have the revised plan submitted and 

we'll set a date for it and then we do have an 

expiration based on the time that passes, if there is 
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no action by this Board. 

  We would, obviously, give the parties, 

participants in this case an opportunity to comment on 

that.  We would then have a one last further 

processing on the very specific piece of it and move 

on, unless we see great difficulty with that. 

  VICE CHAIR MILLER:  I just want to say for 

the record that this isn't like asking for a proposed 

order.  We already asked for proposed orders from all 

the parties. 

  CHAIRPERSON GRIFFIS:  Right. 

  VICE CHAIR MILLER:  And we got that.  This 

is more technical.  This is -- 

  CHAIRPERSON GRIFFIS:  Understood. 

  VICE CHAIR MILLER:  -- we're ordering you 

to do something, you know, attach these descriptions, 

etcetera, do it and then we make sure it has been 

done.  So that's where I see the distinction. 

  CHAIRPERSON GRIFFIS:  Right.  I agree with 

you.  I don't disagree at all.  It's just whether that 

information as it comes in, because it is going to be 

new, whether it is just new in terms of the pages that 

it is on, whether we have to afford, have all the 

participants, an opportunity to comment on that.  

That's all. 
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  VICE CHAIR MILLER:  And what are their 

comments going to be?  That's not what the Board said, 

I mean? 

  CHAIRPERSON GRIFFIS:  Well, that's 

interesting.  I mean, I agree with you. 

  VICE CHAIR MILLER:  There is no point for 

people to do work unless it's going to serve a 

purpose. 

  MS. NAGELHOUT:  The purpose of the 

provision was exactly that to give an opportunity for 

the parties to say -- I mean, the parties -- the 

applicant is supposed to submit the revisions with a 

table showing exactly what they revised and the 

parties are supposed to limit their comments on that 

table.  I guess you did this part right.  No, you 

forgot that or you wrote this wrong.  I think we can 

shorten the deadlines here, if you want, because 

everybody has seen this so many times before.  And 

then, you know, give them less than 90 days to submit 

the revision, have less than 30 days to submit 

comments and less than 60 days for the Board to take 

action, if you want to do it that way. 

  VICE CHAIR MILLER:  Okay.  So the purpose 

is what the Board would be doing itself.  The Board 

would be looking at it and saying did they do what we 
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told them to do or not?  So we have some other eyes 

saying they didn't do this. 

  MS. NAGELHOUT:  Exactly. 

  CHAIRPERSON GRIFFIS:  Okay.  Now, the 

question is I don't think that needs to be a condition 

in this order, but, obviously, it's a procedural 

aspect to it, so we would need to have that included 

in the issuance of that.  Let's go to the last, as I 

understand in my notes, that would be discussed and 

that is no special exception application filed by the 

university for processing under this plan would be 

granted, unless the university proves that it has 

consistently remained in substantial compliance.  

We've gone through all the conditions that we have.  

Comments on that? 

  BOARD MEMBER MANN:  I don't understand how 

they prove it. 

  CHAIRPERSON GRIFFIS:  So you are concerned 

with having the preliminary aspect of any sort of 

further processing and almost a hearing itself on 

finding the compliance? 

  BOARD MEMBER MANN:  Well, that's what it 

seems to ask for.  Although, I'm happy to listen to 

other viewpoints. 

  BOARD MEMBER ETHERLY:  I believe you are 
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correct, Mr. Mann. 

  VICE CHAIR MILLER:  I think we also have 

to look at it in terms of what adverse impact does 

this attempt to mitigate and that's one of my 

concerns.  I don't see a connection there.  And No. 2, 

it has been this Board's understanding and policy that 

we don't prevent, we can't prevent anyone from 

bringing action that they can be dismissed by the 

appropriate body, but we don't preclude them from 

bringing an action.  At least I don't know where our 

authority stems from. 

  BOARD MEMBER ETHERLY:  I mean, it's not 

Mr. Chair.  It's attempting to building compliance, 

essentially.  But Mrs. Miller's observation is very 

correct.  As laudable goal as that may be, 

essentially, it's not attempting to mitigate any 

adverse impact, unless you view noncompliance or 

failure to comply as the adverse impact, in which case 

this is the condition that gets you there.  But I 

think the direction of Ms. Miller's comment is well-

taken.  It's too far.  I understand the spirit.  I 

mean, if there is a way to perhaps couch it 

differently, but I just don't think it's there. 

  VICE CHAIR MILLER:  I think, you know, in 

looking at this case as a whole, the adverse impact 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 193

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that it was most concerned about is the impact of 

student misconduct on the neighborhoods.  And I think 

that the university has responded extremely well to 

that concern in its Campus Plan by all the things that 

we mentioned, like construction of campus housing and 

all their programs and student codes, etcetera, that 

this is a pretty draconian condition that I don't 

think is justified in the record. 

  BOARD MEMBER ETHERLY:  And you note 

further that the Citizens Association version of this 

particular condition goes further to give some sense 

of what substantial compliance means with respect to a 

particular condition.  In that particular instance, 

they are referencing the Off Campus Student Affairs 

Program and what substantial compliance would mean for 

the purposes of that particular condition.  So once 

again, Mrs. Miller's comment is right on target about 

what it is endeavoring to get at.  I just don't think 

this is the appropriate way to do it.  I mean, it's 

meant to, essentially, be a nuclear option in this 

order.  And for all the wonderful things we have heard 

about nuclear option over the last few months, I just 

don't think this is the place for it. 

  CHAIRPERSON GRIFFIS:  Okay.  Any differing 

views? 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 194

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  VICE CHAIR MILLER:  I will go one step 

further, I guess.  I mean, I'm almost tempted to say 

like, you know, if the record showed that Georgetown 

was just totally, you know, not cooperating in doing 

all these terrible things, that, you know, we might 

even visit that kind of thing, though I don't even 

think we do have jurisdiction.  But in this case, it's 

just not the case.  They have just done so much work 

on devising these very constructive programs that to 

impose this kind of condition on them, I think, would 

be very unjustified. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else?  Any other elements, issues?  All right.  Are 

there any other points of concern, comments?  All 

right. 

  BOARD MEMBER ETHERLY:  Mr. Chair, perhaps 

just as we round up our deliberation and to put a pin 

in that final piece of discussion, because I neglected 

to note, I know we had some discussion about this in 

Executive Session, as it relates to that final 

provision, that final proposed condition, the Citizens 

Association did well to note a particular cite in the 

footnote of the Court of Appeals program, in the Court 

of Appeals' opinion and I didn't necessarily pull that 

cite in front of me. 
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  But if I recall correctly, it might have 

been -- no, I'm not going to try to find a particular 

reference.  But it related to the issue of 4, I want 

to be sure to cite it particularly, because I think 

it's worth some brief discussion, and that was that 

the Court of Appeals ruled that a moratorium on non-

residential development on the campus, if imposed for 

meaningful violation, is not unreasonable.  And I 

think that might have been found at a footnote in a 

particular case.  And I just wanted to speak to that a 

little bit and put a little more meat on that bone of 

nuclear option. 

  I understand the spirit of the proposed 

condition as it relates to what kind of options, what 

kind of hammers does this body have or would be 

willing to impose in the event it is faced with an 

issue of noncompliance.  And I think Mrs. Miller's 

comment, again, she has been on a roll here in terms 

of a comment that this is just a bit draconian.  Not 

just because I think the conditions evidence a 

significant amount of thought and planning here, but I 

think there are other avenues or other tools that can 

be used when confronted with an issue of noncompliance 

rather than moving into the order. 

  As this Board will recall, we were faced 
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in a prior proceeding, not involving this particular 

applicant, but another educational institution, the 

question of future development not related to 

residential development on or in the vicinity of a 

campus.  And I am, once again, very, very, I want to 

say chastened, but I am very sensitive to the language 

of the Court of Appeals' opinion regarding getting 

into the education mission of a university and 

endeavoring to effect other aspects of a university's 

operation, especially where they do not relate to the 

issue of residential development. 

  Although, once again, the Court of Appeals 

said that perhaps there could be a scenario where a 

moratorium on that type of development would be 

appropriate.  I just would be very hesitant to broach 

that issue here and try to test the limits of that 

language.  Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  Ms. Miller? 

  VICE CHAIR MILLER:  Yes, just in wrapping 

up.  I also want to give the ANC great weight, whose 

letters were persuasive for me as well, that they 

support the university's Campus Plan, because they 

think that it does address the issues of student 

misconduct in the surrounding neighborhoods.  And they 
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supported the number.  They didn't think it needed to 

be any more stringent.  They felt that the Campus 

Affairs Program, Off Campus Affairs Program went a 

long way to improving the situation. 

  And I think they were also concerned about 

the rights of the Georgetown students, and I think 

that that was a good point, because I think in some of 

these proceedings, with respect to schools and 

universities, that sometimes the students get slammed 

in this and generalized and, in fact, most of the 

students are law-abiding and they actually contribute 

greatly in the community through tutoring and through 

other means and the ANC recognized that as well. 

  There is one other thing that they 

mentioned here and I think it's going to be reflected 

in the Campus Plan.  I think it also should be.  There 

is some alliance for local living, which is another 

program which has helped to alleviate any kind of 

tensions between the university and the community.  So 

I applaud the university for all of the efforts that 

they have taken to improve the situation. 

  BOARD MEMBER ETHERLY:  Mr. Chair, let me 

also pick up on Mrs. Miller's comment and just offer 

kind of an over-arching piece here just as one Board 

Member's opinion.  This is far from dicta, so I won't 
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even call it that.  But part of the spirit of this 

particular issue, I mean, as we hopefully delve into 

this for the last time, really comes down ultimately 

to communities endeavoring to live together.  Human 

beings endeavoring to live together. 

  The effort here, the struggle that I think 

everyone, our audience has heard and the struggle that 

I think my colleagues have grappled with is how far do 

you, how far can you use legislative tools, 

legislative vehicles, policy vehicles to govern 

behavior and conduct?  And what we have here at its 

most fundamental basic level is individuals, human 

beings attempting to live together. 

  The challenge has been you have one class 

or what might be identified as a group or class of 

individuals who some might argue don't have the type 

of attachment to our community, to our neighborhoods, 

to our community such that their level of respect, 

their level of commitment to the integrity of those 

communities are perhaps where they need to be for 

those of us who might be homeowners or renters or 

people with more, shall we say, permanent stakes in a 

community. 

  I think the challenge here, in part of 

what I acknowledge and recognize, is that there is 
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only so much that this body or any body could do.  To 

do that, at essence, this ultimate is going to win or 

lose, regardless of how extensive conditions are, how 

detailed they are fashioned, ultimately the success of 

this relationship, not only for this particular 

community, but for other communities that find 

themselves in the same situation, is really going to 

be driven, it's going to be determined by the ability 

of individuals and human beings to live together and 

work out these disputes, work out these commitments. 

  Not with the expectation that a Board or 

an elected official or a police officer or some other 

punitive action is going to help you resolve it, but 

simply coming together and saying hey, your music is 

too loud or hey, this keg party has got to end at some 

point.  And I just wanted to highlight that, because I 

think what we struggle with and what the Court of 

Appeals helped us to struggle with is there is only so 

much we can do as it relates to the issue of zoning. 

  And at some point, there just has to be a 

recognition of that and realize that the work still 

needs to be done between two people standing in front 

of their respective homes and saying I recognize your 

right to live in peace and enjoy your residence as you 

do recognize my right to come to the District of 
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Columbia and be a student and get an education and 

enjoy this wonderful city.  So that being said, Mr. 

Chair, let's get out of here for the morning session 

at least. 

  CHAIRPERSON GRIFFIS:  For a 10 minute 

lunch break.  Very well.  I think the Court in sending 

this back to us felt the same way.  It even talked 

about the town issue, but most specifically and I 

think importantly, the Court said to us and directly 

to us, look, the BZA's responsibility is to show and 

define whether reasonable accommodations have been 

made by the university to the surrounding community in 

its existence and what it is in its purpose. 

  I think we have evidenced quite a bit to 

the fact that reasonable accommodation has been made 

in the aspects of which we have found testimony of 

adverse impact.  I would go to just reemphasize what 

we, obviously, have become very familiar with in this 

case, and that is the behavior of student both on 

campus and in the community.  And I think it was a 

very pertinent finding in this case that the Off 

Campus Student Affairs Program and the proactive 

measures that it was intended to follow are going to 

be very positive. 

  One for, quite frankly, maturing 
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university students in becoming citizens, but also in 

their relations with the surrounding community.  And 

it is amazing what actually the university has put 

forth and what they will do in addressing any adverse 

or potentially adverse impact by that. 

  With that being said, we do have a motion 

before us.  It has been seconded and conditioned for 

the approval of the Georgetown University Campus Plan. 

 I would give an opportunity for any other further 

comments on that.  Not noting any need for further 

comment, then I would ask for all those in favor to 

signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed?  And 

abstaining?  Very well.  Mr. Moy, if you wouldn't mind 

recording the vote and then we'll go to the very quick 

process that we're going to look for. 

  MR. MOY:  Yes, Mr. Chairman.  The staff 

would record the vote as 4-0-1.  This is on the motion 

to approve this order on Vice Chair Ms. Miller, 

seconded by Mr. Mann.  Also in support, Mr. Griffis, 

the Chair, and Mr. Etherly.  We have a Zoning 

Commission Member not participating. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 

 I propose, Board Members, this very quickly, I would 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 202

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

suggest that we would have a revised plan submitted 30 

days or within 30 days from the issuance of our order. 

 I'll look to OAG for comment on this process.  And 

then from that, within that 30 days, we would then 

have, once received, 14 days for response by the 

participants in the case to the revised Campus Plan. 

  I'll take comments from the Board and/or 

from OAG. 

  BOARD MEMBER ETHERLY:  No objection. 

  VICE CHAIR MILLER:  Sounds fine to me. 

  CHAIRPERSON GRIFFIS:  Does that seem 

acceptable?  Very well.  We'll get writing that order 

tonight, right?  Let's all meet downtown and grab some 

dinner and we'll issue it as quickly as possible.  

Okay.  Very well.  Mr. Moy, is there anything else for 

the Board's Public Meeting this morning? 

  MR. MOY:  Not to my knowledge, sir. 

  CHAIRPERSON GRIFFIS:  Indeed.  If there is 

nothing further for the morning session, then let's 

adjourn the morning session.  And in adjourning, let 

me say that we're going to take just a brief, try to 

be as brief as possible, lunch break and get into the 

afternoon session, which we will get to, I would say, 

within 30 minutes.  Very well. 

  (Whereupon, the Public Meeting was 
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